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IS A JOURNALIST LIKE ANY OTHER EMPLOYER?

Prime Minister David Ben-Gurion, in one of his bitter
debates in the Knesset with opposition leader Menahem
Begin, in the spring of 1951, following Begin’s quoting
from the newspaper Haaretz {(published and edited
by Gershom Schocken), made a sarcastic remark that
angered not only journalists but many members of
Knesset as well, including those in his own party.
“What is a newspaper?” he called out to Begin.
“A person who has money hires workers who write
what he wants them to write.” Reacting to this, the
editor in chief of Maariv then, Dr. Ezriel Cariebach,
wrote an emotional editorial, “What is a Newspaper?”
(reproduced in Qesher No. 11, May 1992), in which
he set out his professional and his Zionist credo on
the essence of the ideological newspaper for the Jewish
people and the task of the journalist. Forty-two years
after that exchange in the Knesset, Judge Elisheva
Barak of the Jerusaiem Regional Labor Court issued a
judgment in the matter of a claim by Joanna Yehigl,
a journalist, vs. the Jerusalem Post, which begins with
the words: “Is a journakist like any other employee?”
and deals with the rights of the journalist vis-a-vis, or
alongside, the rights of the owner and publisher.

This judgment is reproduced in full in Englisb
transiation in this issue. Not only has the space of a
generation that has elapsed between the two episodes
failed to dull the impact of this philosophic and
professional debate, but in fact it has made it more
vital, primarily because of the profound changes that
have occurred and continue to occur in all facets
of the mass media, especially in the print med:a.
“Is a journalist like any other employee” is only
the first question that Judge Barak asks herself and
the litigants. Integral in this issue are several other
questions that occupy both publishers and workers in
the Israeli press, as in most of the newspapers in the
free world. They are: Is the managerial prerogative the
employers absolute right? If not, what are its limits?
What is the appropriate balance between the owner’s
and publisher’s rights vis-a-vis the journalist’s right to
freedom of expression in a free press? What is the
owner’s or publisher’s right vis-a-vis that of the editor
of the newspaper, and what are the editor’s rights
within his realm? What is the readership’s right and
that of the public in general in a free country where
the media is purported to be a “marketplace of ideas,”
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vis-a-vis the rights of the owners of a newspaper and
its employees?

The journalist’s claim against the paper where
she worked is, on the face of it, a professional
claim that must address the question of whether
in new circumstances created at her workplace the
letter of resignation she sent to the management of
the newspaper is to be regarded as a notice of
dismissal. If so, not only is she entitled to dismissal
compensation, but to the same increased compensation
that management regularly paid in cases similar to
hers. However, this is “on the face of it,” for in
order to address these two questions, the judge had to
also address a third question that derived from them,
namely to what extent are the owners and publisher
of a newspaper entitled to interfere in the work
of journalists. The judgment thus revolved around
the entire series of political, social and vocational
problems raised by the takeover by investors and
corporations of a growing number of newspapers in
more and more countries, Populations are caught up
in political disputes, social conflicts and ethnic and
religious struggles resulting in situations in which a
newspaper is expected to take a stand and guide the
public. The judpge’s decision, that “the owners and
publisher are protected by the basic right of freedom
of expression, but that this right is balanced by the
rights of editors and journalists to freedom of the
press and to the expression of their own opinions,” as
well as her other judgment, that a situation “where the
individual who controlled the press financially would
also control public opinion” must be prevented, elicited
lively reaction in the journalistic community in Israel
and among newspaper owners and publishers.

A radically opposite view was published in Otot
{(“Indications,” July 1992), the Israel Advertisers’
Association organ, by Prof. Samuel Lehman-Wilzig,
head of the Division of Journalism and Public
Communication at Bar-Ilan  University’s  Political
Science [epartment, who claims that the judgment
contains an element that negates the newspaper owner’s
right of possession. The writer includes within this
right not only the newspaper’s material possessions
{the press, the building, etc.), but the newspaper’s
editorial content as well, and therefore proposes that
the defendant (the Post) appeal the judgment and
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a great deal of ink will be spilled, or rather, many
words will yet spew out of the word-processors, before
the case comes up before the National Court.

Prof, Lehman-Wilzig goes $0 far as to state that “a
Jjournalist employed by a Dewspaper owner does not
enjoy the right of freedom of speech” since “his situation
is no different from any employee in any business
enterprise.” According to Prof. Lehman-Wilzig, the
journalist’s status is the same as that of a spokesman
in a private firm. “Is it conceivable that a spokesman
would act independently and say whatever he pleases?”
Moreover, Prof. Lchman-Wilzig is of the opinion that
“if this judgment becomes a precedent that sets a new
norm in the Israeli media, the editors in chief, etc.,
will begin showing a preference for obedient and less

I do not accept this approach and I am convinced that
I am not alone in my opinion. I do not agree that the
Journalist’s status is the same as that of a spokesman in
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grace the shelves of our libraries. This applies to all
the Israeli newspapers except two, the Jerusalem Post
and Davar, where the rights of the relevant partics
— the right of Possession, on the one hand, and
copyrights, on the other — were recently spelled out in
a special section of each newspaper’s collective contract
according to each paper’s specific conditions.

x % ¥

There is more than a touch of irony in the fact that four
years after the Jerusalem Post underwent a co al

managerial and political-editorial revolution, foowing
which a large group of senior journalists, headed by

Black, finds himself in a Political controversy on the
pages of the very same Paper with the persons that
he himself appointed (through the Hollinger Group of
Canada, of which he is board chairman). And who are
they? The president and publisher, Mr. Yehuda Levy,
and the person who inherited the position of the
departing editors, Mr. N. David Gross, The subject of
the debate is the position taken by the Jerusalem Post
on the agreement between Isracl and the PLO (this
Past September), with Mr. Black fully supporting the
agreement, and the publisher and the former editor
opposing it in the spirit of the new political line of his

Black’s article of mtcrest Its title indicates jts content:
“Israel’s Only Practica} Option” (September 10, 1993).
Mt. Black writes:

In the four years of my association with The
Jerusalem Post, as principal shareholder of its
parent company, I have generally agreed with
the paper’s editorial Policy. I shared the wish
of Yitzhak Rabin, who expressed the hope when
my associates and J bought control of the Post
in 1989, that it would cease to be a “pro-PLO”
newspaper. It did and I am proud of that fact,
despite the strains variations of this policy have
sometimes caused with friends in Israel and in
the international Jewish community,

With regret, I must dissent from the position
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adopted by the Post over the impending Israel-
PLO agreement.

In his article the owner of the Post enumerates
various points on which he disagrees with his editors.
Four days after his article appeared, the publisher
of the paper, Yehuda Levy, published a response
under the heading: “Too Great a Risk™ (September [4,
1993), refuting Mr. Black’s arguments one by one. On
September {9, Mr. N. David Gross, who had edited
the paper following the takeover, joined the debate
as well in an article titled “Panicky Run for Peace™ in
which he too rejected Mr. Black’s approach. Mr. Gross
presents himself at the start of the piece as the person
privileged and honored to turn the newspaper from
what Yitzhak Rabin once described as a “pro-PLO”
paper {as quoted by Mr. Black) into a pro-Zionist one.
Yehuda Levy too took the credit, to a large extent, for
the changeover in the paper’s editorial policy. By ali
indications, Mr. Black, the owner, did not like these
two articles, and on September 29th he responded to
both, this time not in an article but in a letter to the
editor. Again, I shall not go into the content of the
response, but, as I have quoted the opening lines of
his previous article, which 1 viewed as having a certain
relevance to the topic dealt with by the judge in her
decision, | shall quote several closing lines from his
letter to the editor which are especially interesting:

Mr. Gross, Mr. Levy and 1 have all written that
we were proud of our roles in causing the Post
to cease to be a pro-PLO newspaper. There is
room for legitimate dissent from the Israecl-PLO
agreement, and I had hoped that a former
editor would have used more constructively than
Mr. Gross did the platform the owners of the
Jerusalem Post have provided him.

Inasmuch as Mr. Gross is by now a retired editor, he
probably won’t “give a damn” about this jab by the
owner, to use a common expression of Mr. Yitzhak
Rabin’s, who, by the logic of political developments,
might vet request Mr. Black to act so that his paper
will cease being so anti-PLQO.

L ]

Having concluded this interlude, let us return to
the judgment. The issue around which Judge Barak’s
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decision revolves is relevant not only to the press in
Israel. The commercial enterprises that continue to
take control over the media and over the journalists
who work in it in nearly all the free countries debate
this issue on an ongoing basis. Had Robert Maxweli
been alive today, he might have contributed a great
deal to this debate on the basis of his experience.
He was familiar with the issue not only through the
British papers which be controlled single-handedly but
also through Ma’ariv when he acquired a sizable
block of shares and before he gained a majority of
them., At that time he had to asseni to a “charter”
that was drawn up specifically for this purpose. The
charter guaranteed the independence of the editorial
staff and the method of choosing the editor in chief
by senior members of the staff. I would imagine that
Rupert Murdoch too, whose campaign to controi the
media throughout the world is apparently unstoppable,
has found himself in a situation similar to that of
the Jerusalern Post more than once, foreed to balance
his rights as an owner with those of the journalists,
or at least with those of the senior editors whom
he appoints, fires or causes to resign, The judgment
recognizes this right of the owner to fire an editor and
journalists and to choose an editor whose views are
compatible with his own. All this refates to the owners’
freedom of expression. The question is, if a publisher
does not fire the editor and journalists, and continues
fo retain them, can he legitimately interfere with their
work, and if so, what are the limits o his interference?
The judge’s reply is explicit: “From the moment that
the publisher has made up his mind not to dismiss the
editor, he is no longer at liberty to interfere with the
editor’s work unrestrictedly.” However, “obviously, he
would have the right to dismiss him if the manner of
his writing does not satisfy him.” With this:

From the point of view of the public interest and
the public’s right to know, it is important that
an editor and journalists gathering information
from various sources, and who are trained for
that purpose, be given maximum freedom of
expression, and that the owner not be allowed
to turn the newspaper into a mouthpiece for his
own ideas. His only role is to take care that the
ideas be balanced and the information imparted
to the public be complete.

In his memoirs published three years ago (As [




Saw If), Dean Rusk, who was secretary of state in
President Kennedy’s administration, included a passage
that could have been written especially for this debate:

And who in the media possesses these freedoms
fi.e.,, freedom of the press)? Is it the reporter or
the publisher and editor? There is no question
that Katharine Graham and Ben Bradlee had
the final word for the Washington Post. Did
their reporters have any freedom of the press
except as Graham and Bradlee permitted them
to have? Arthur Hays Sulzberger, a trustee of
the Rockefeller Foundation and for many years
publisher of the New York Times, over a highball
once toid me, “As long as I can keep my wife’s
voie on the board of directors, the policy of the
New York Times will be my policy. If anybody
wants another policy, they can publish another
newspaper.”

I will close with one of 38 recommendations made
by the Parliamentary Assembly of the Council of
Europe — Recommendation 1215 on the topic of the
ethics of journalism — in its sitting on July I, 1993,
Paragraph 32 of this proposal states:

Within  the newspaper business, publishers,
proprietors and journalists must live side by
side. To that end, rules must be drawn up for
editorial staff in order to regulate professional
relations between the journalists and the publishers
and proprietors within the media, sepérate!y from
the normal requirements of labour relations, Such
rules might provide for the setting up of editorial
boards.
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I have no illusions. I know how many frustrated
efforts have been made by national and international
bodies, whether in our profession or in other
organizations, 1o settle the problems that have troubled
us ever since the first newspaper came to light. I say
“troubled us” as if this were our problem alone —
that of the journalists or the newspaper publishers,
The truth is, these are problems that trouble the
entire political and social establishment, and most
especially our reading public, whose right to freedom
of expression and a free press is also addressed by
Judge Barak’s decision. I do not see very much chance
that the fate of these or other recommendations made
by the Council of Europe on the topic of the press
will differ from that of the resolutions adopted almost
every year by national and international federations
of journalists and publishers. Nevertheless, inasmuch
as at least one very significant aspect of the topic
has reached the court in special circumstances, there
is room to hope that perhaps the particular facet
addressed by Judge Elisheva Baraks decision will
serve as a landmark in this area of owner-journalist
relations, or publishers® and journalists® relations with
the public. The public, in fact, generally benefits {rom
the productive tension between the sides but sometimes
pays a price for the built-in conflict between business
and the exercise of opinion.

%@%

Head of the Journalism Studies Program
and Institute for Research of the Jewish Press
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Judgment in the Case of Joanna Yehiel vs.

The Palestine Post Ltd.

In the District Labor Court, Jerusalem
Before Judge Elisheva Barak
Labor Representative: Mr. Joseph Hadani.
PLAINTIFF  Joanna Yehiel

DEFENDANT  Palestine Post, Lid.

On behalf of the Plaintiff:
On behalf of the Defendant:

Adv. A. Sheer, Adv. Grebel
Adv. I, Arnon

JUDGMENT

Is a journalist like any other worker? Is an administrative
prerogative the absolute right of the empioyer, and, if not, what are
its limits? What is the desirable balance between the administrative
prerogative, the right to free expression on the part of the owner
and publisher of a newspaper, and the journalist’s right to freedom
of expression and a free press? What is the limit upon the right of
the owner of a newspaper to interfere with the content and direction
of articles written by journatists working for him?

The solution to'these and other questions is necessary in order
to clarify whether the plaintift, a Jjournalist by profession, is entitled
to severance pay even if it should be established that the plaintiff
resigned from employment by a newspaper owned hy the defendant
~ this in light of Section 11(a) of Severance Pay Law 5723 —
1963, This section lays down that in exceptional circumstances, not
only is a person who is dismissed from work entitled to severance
pay, but so is one who resigns from work. Such circumstances exist
where there is & substantial deterioration in work conditions, or
where circumstances have been created at the place of work which
preclude the employee from continuing working, This question
arose after the plaintiff sent a letter to the publisher of the
newspaper where she worked, the Jerusalem Post, owned by the
defendant, Palestine Post Lid, (letter dated 2.1.90: Annexure A to
plaintiff’s declaration, which is Exhibit N/1). In her letter she stated
that she wished to terminate her employment in Light of various

circumstances that had been created, and that she desired to curtail
the period of advance notice as much as possible. This happened a
short while after the ownership of the paper was changed and
consequently the publisher of the paper, who is the owners’
representative, was also replaced.

Let us briefly unfold the canvas of facts
as set out before us.

Let us commence with a description of the period prior to the
cessation of the employee—employer relationship and the events
that ultimately brought about the severance of relations between the
plaintiff, who was the editor of the weekly supplement of the paper,
and the defendant. Toward the end of 1989, control over the
defendant passed to new shareholders. Conirol had previously been
in the hands of Israel Investors Co. Ltd. ~ LIC. Ltd. — which
became a subsidiary company of the Koor concern and Bank
Hapoalim Lid., with the majority of shares in the hands of the Koor
concern and the minority in the hands of Bank Hapoalim. The two
said bodies were managed by Hevrat Ha-ovdim. The first editors of
the paper had been Mr. Gershon Agron, sometime mayor of
Jerusalem, and after him, Mr. Ted Lurie. In 1989 negotiations took
place for the sale of the defendant’s company owing to financial
difficulties. Mr. Ari Rath, one of the newspaper’s editors,
participated in the efforts and searches to find a purchaser, seeing

that the editors and the journalists were very worried about a

change in the atmosphere of the paper and wanted to ensure that the
purchaser would be someone who would preserve the existing
situation. In 1989 control over the defendant's company passed
from Israel Investors Co. Lid. to the Hollinger Group of Canada,
whose chairman of the board of directors was Conrad Black. The
new owrners appointed Mr. David Radler as chairman of the board
of directors of the defendant's company, and Mr. Yehuda Levy as
president and publisher of the paper. On the eve of the acquisition
of the paper by the Hollinger company, the paper had two editors:
Mr. Ari Rath, who was publisher and editor until Mr. Levy’s
appointment as publisher, when he became editor only, and Mr.
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Erwin Frenkel. Upon the purchase of the paper and the appointment
of Mr. Levy as president and publisher, Mr. Levy expressed his
wish o continue working in coflaboration with the existing editors
and journalists. At the same time Mr. Levy announced that
cutbacks had to be carried out.

Yehuda Levy’s Past and His Experience

Mr. Yehuda Levy served in the Israel Defense Forces
(I.D.F.) with-the rank of coionel, In 1978 he was seconded
from the army to the Jewish National Fund (JN.F.}, on
whose behalf he was sent as an emissary to Canada where he
directed the J.N.F. office in western Canada. There he had
two workers under his management, in addition to which he
operated an extensive velunteer organization. Mr. Levy
returned from his mission in Canada in 1981 and submisted
his final resignation from the LD.F. He established a tourist
company called Gur Arye Yehuda which dealt mainly with
bringing groups of tourists, both Jewish and non-Jewish, to
Isracl. In the summer of 1982 Mr. Levy served as army
spokesman in Lebanon. From time to time Mr. Levy was
invited to lecture on behalf of the Ministry of Foreign
Affairs. The first occasion was when he was army
spokesman in Beirut. Following a series of forest fires, Mr.
Levy was summoned by the chairman of the JLN.F. in the
summer of 1988 1o conduct a campaign entitled “A Tree in
Place of a Tree,” In 1989 he was appointed to his present
post as president and publisher of the newspaper The
Jerusalem Post. Mr. Levy had not had any journalistic
experience prior to his beginning to work at the Jerusalem
Post, but he contended that the tasks that he had executed
both in the LD.F, and in civilian life in Canada and Israel
provided him with ample administrative experience.
Furthermore, Mr. Levy maintained that journalism was not
foretgn to him, since during the period he spent in Canada he
wrote dozens of articles, principally for the Jewish press in
western Canada. During this period, according to what he
said, he also held dozens of meetings, interviews and
lectures in a manner that enabled him to combine his
professional occupation with his military knowledge.

The Events Prior to the Breach of the
Employee-Employer Relationship in a
Nutshell

Differences of opinion emerged on the eve of the transfer of conirol
to the defendant between a group of journalists who worked on the
paper and Mr. Yehuda Levy, arising out of differing points of view
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by the two sides and their opposing conception of the role of the
publisher — the owner’s representative — as against the role of the
editor, who was responsible for the journalists, In consequence of
these differences of opinion, one of the editors, Mr. Ari Rath, was
asked to resign from his job about the time he reached the age of 65
— in contradiction to an earlier promise according to which he
would continue to serve despite his age. After a short time, the
second editor, Erwin Frenket, who originally had requested to carry
on working in collaboration with Mr. Levy, also resigned. After
Mr. Frenkel’s resignation, which had been made without consulting
the other journalists, a group of thirty journalists, including the
plaintiff, sent a letter (which is Annexure A to piaintiff's declaration
N/1), according to which they had been forced to cease working,
and asking for the period of advance notice to be curtailed as much
as possible. We shali deal with the significance of this letter — as
to whether it constitutes resignation or not — at a later stage. Here
we should like only to briefly indicate the basis of the dispute. It

The plaintiff, Joanna Yehiel




revolves around the question of the extent to which the owners and
the publisher appointed by them are entitied to interfere in the work
of the editorial staff, to instruct the journalists on the manner of
their writing, and whether the journalists are subject to the authority
of the editor only or whether they are required to follow the
directions conveyed to them directly from the publisher, bypassing
the editor, or also through him as an intermediary.

The question is to what extent a change in the ownership of a
paper differs from a change in the ownership of any other
enterprise: (o what extent do a different approach, and different
personal viewpoints of a new owner of a newspaper, in themselves
constitute a tangible deterioration in working conditions or in the
circumstances of wosking refations of journalists, under which they
cannot be expected to continue in their jobs, as provided in Section
11(a) of the Law of Severance Pay.

The Reported Events Relevant to the
Dispute
The plaintiff and her colleagues who, together with her, sent
the letter which was taken to be the letter of resignation,
worked on the paper for relatively long periods, some less
and some more. The plaintiff herself worked on the paper
from 9.11.70 to 4.1.90, that is to say close to 20 years.
Complete harmony between the views of the editors and
Journalists and those of the newspaper owners had prevailed
amongst the editorial staff. With the change in the control of
the paper and the appointment of Mr. Yehuda Levy as
president and publisher, the editors and the workers began to
be fearful of their journalistic independence. Their fears
grew after a number of clashes with Mr. Levy over the
manner of writing and over the contents of the material
written by the journalists. As the plaintiff declared in her
main evidence, the direction of the paper in the eyes of the
“resigning” journalists was, “since its foundation, lberal
Zionist, while maintaining a total independence of any party
identification, although with a leaning toward the labor
movement.” 1If there had been interference by the
establishment of those days, it generally conformed with the
views of the editors and the journalists. The editorial staff
did not hesitate to criticize even the estzblishment. For
example, it criticized Bank Hapoalim. There had been no
reaction or criticism on the part of the newspaper’s owners
on this issue. In the same way, there had been a
recommendation to vote for the Party for Democratic
Change in certain elections, and on this, too, there had not
been any reaction on the part of the then owners. Hence,
according to the plaintiff, concern arose on the part of the
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paper’s workers, the two editors — Mr. Rath and Mr.
Frenkel — and the journalists, with regard o the
continuation of the method of operation of the paper. They
were afraid of intervention in the work of the editorial staff
and the journalists, as well as in their journalistic authority.
The plaintiff pointed to several indications that gave rise to
their fears. On 14.7.89, two interviews were published
intended to allay their fears. One interview was with Mr.
Radler, which was published in the local Jerusalem paper
Kol Ha-ir. The interview dealt with the question as to
whether the Jerusalem Post would retain its independence
after its acquisition by Mr. Radler. Mr. Radler insisted (hat
the editors would remain at their posts and that they would
continue to lay down editorial policy. He insisted that the
paper ought to represent all trends in society. At the same
time, the workers were concerned at Mr. Radler’s statement
that there was no dividing line between his involvement as
employer and that of the workers. Mr. Radler further pointed
out that while it was true that he was not interested in
editorial involvemeni and that he would not write lead
articles, there were subjects that “undeniably had direct
effects on the nature of any paper” (p. 31, first column of the
interview). Even greater concern was aroused, according to
the plaintiff, by an interview with the publisher and
president, Mr. Yehuda Levy. This interview was published
on the same day that the interview with Mr. Radler appeared
— 14.7.89 — in another local Jerusalem paper, Jerusalem,
In his interview Mr. Levy said that while Mr. Radler had
prornised to preserve the full autonorny of the editorial staff,
in his (Mr. Levy’s) opinion:

The publisher (the beneficiary) has the right to dictate the
direction in which the newspaper functions. If the editor
should act conirary to the publisher’s opinion, it should be
possible to replace him, In general, it seems to me that the
whole idea of editorial independence is deceptive. Who
fixes the direction of the paper? The editor, And who lays
down that this is the right direction? If A1 Hamishmar
represents Mapam {the United Workers’ Party) and the
editor represents an anti-party line, they would replace him
{extract marked with the letters A and B — Y/2).

In contrast to the views of the members of the editorial staff and
the journalists, which leaned, as we have said, toward the
orientation of the Labor Party, the views of the new owners and the
publishers were more right-wing and, according to Mr. Levy, while
not of the Likud, were of a similar orientation. With the purchase of
the paper by the Hollinger Group and the appointment of Mr.
Yehuda Levy as publisher, Mr. Levy sought to guide the fournalists
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The judge,
Elisheva Barak

in certain areas in regard to the manner of their writing. In his view
the paper, up to that stage, had not been batanced. His contention
was that the journalistic articles reporting on the news, whose
purpose was to reflect the facts and nothing more, included, to their
detriment, expressions of opinien, and these opinions were not
balanced. He stated that a newspaper was only supposed to present
facts and not interpret them, and, to his regret, the role of the news
was very tendentious, Therefore Mr. Levy insisted that shouid the
editor adopt an uubalanced line, it was the publisher’s right and
duty to correct him, He added that he was not opposed to criticism,
but it had to be balanced and logical. “In all, this is the paper of the
people of Israel, and not of the other side.” The workers' concern
arose out of the sense of the statement by Mr. Levy that if he came
to the conclusion that the paper was not advancing in the proper
direction, he would intervene. If he should receive reactions that the
paper was representing the P.L.O. — although he did not believe
this was the case — he would examine the matter. Mr. Radler,
according to the affidavit of Yoram Kessler (the sports editor), in
one of his conversations with the editorial staff, actually raised the
point that he and his colieagues had heard that “the paper was a
P.L.O. paper.” In the words of the plaintiff, Mr, Levy’s remark to
the effect that during the period of the war in Lebanon when he was
serving in the army he “discovered the manipulative power-of the
media” aroused further anxiety on the part of the journalists. Mr,
Levy, in his interview, repeated his insistence that a balanced
attitude had to be presented in affairs both locally and abroad. An
additional concern arose on the part of the journalists from a series
of interviews which Mr. Levy gave to foreign journalists and the
rumor that Mr. Levy was receiving reports from a political source.
With regard te the manpower employed on the paper, Mr. Levy
said that cuts had to be carried out since there was a surplus of
manpower, but that there was no reason at al! for Rath or Frenkel to
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leave the paper. Despite the fact that Mr. Rath was approaching
retirement age, Mr. Levy said, he was not sure that Mr. Rath would
leave on pension, The employees conveyed their disquiet to Mr.
Levy, and in view of these anxieties they concluded with him that
Mr. Levy would publish a clarification. This was done in the
following document (Annexure Y/3 to plaintiff’s declaration):

I wish to make it clear that T have full confidence in the
editors of the paper and in the manner in which they
manage the editorial department despite everything that has
been published. I hereby give notice unequivocally that I
shal! respect the freedom and the autonomy of the editorial
staff. The editor has absolute discretion with respect to the
paper’s contents.

This document was not signed by Mr. Levy, but, as agreed
between the parties, it was published in the press.

Mr. Ari Rath’s Retirement

Mr. Rath was editor of the paper from 1975. As has been stated,
Mr. Levy announced that he intended to continue Mr. Rath's
employment and that he saw no reason why Mr. Rath should retire
at the age of 65, Mr. Levy repeated this in his evidence under cross-
examination. He pointed out that he had had no intentjon of
replacing either one of the editors. Both Mr. Rath and Mr. Levy
testified that at a meeting of the workers, after Mr. Levy's taking up
his appointment, Mr. Rath announced that he was turning over his
authority to Mr. Levy since he was the individual located at the top
of the pyramid. Mr. Levy indicated that he had had no reason to
believe that Mr. Rath was obliged to leave (p. 93, I, 4—10). From
the evidence, it emerges that there had been persons working for
the defendant at various periods who had continued working
beyond the age of 65, and there were some who were working even
after turning 80. The new editor of the paper, Mr. David Gross, was
invited to refurn to work at the paper after Mr. Frenkel's retirement,
at a fime when he was aged 66. According to Mr. Rath's
contention, this fact was known to Mr. Radler. Mr. Rath maintained
that the Hollinger company was accustomed to employing editors
and publishers much above age 65 in the papers which it had
acquired (Mr. Rath’s affidavit, Section 18). Furthermore, in an
interview given by Mr. Radler on 14.3.89 to a correspondent of Kol
Ha-ir, Mr. Radler stated that there was no reason to replace the
editors. The editors would remain at their posts and would continue
to determine policy (Annexure Y/1 to the plaintiff’s affidavit on p.
2, col. 1), According fo Mr. Levy, the tension between Mr. Rath
and himself began when Mr. Rath demonstratively kept sileut at
meetings of the newspaper’s senior management and took no part in




the discussions. But, in his words, this fact did not affect Mr,
Levy’s attitude to Mr. Rath. The crisis between them came to the
surface when Mr. Rath became aware that Mr. Levy had held a
meeting on 2.8.89 with a person named Hirsh Goodman, This anger
erupted against the background of Mr. Rath’s subjective feeling
that Mr. TLevy had begun to ignore him. After the said meeting,
which, according to Mr, Levy, was initiated by Mr. Hirsh
Goodman, whom he had not previously met, Mr. Rath called in Mr.
Levy for a conversation in his office, rebuked him loudly, and
maintained that the holding of the meeting was fike sticking a knife
in his (Rath’s) back. Mr. Levy’s spontaneous reply was that they
could not go on working together, and he asked Mr. Rath to speed
up the process of his retirement on pension in light of the fact that
he was in any case approaching the age of 65, The next day a
further conversation took place between them, which was quiet and
calm. On 12.10.89 Mr. Levy wrote Mr, Rath letter T/13, to the
effect that Mr. Rath would have to retire on 6.1.90 on reaching the
age of 65. Mr. Levy stated, at the end of his letter:

Ari, even though the period we worked together on the
paper has been very short and in fact T have not had an
opportunity to become properly acquainted with you,
permit me to say that I am aware of the fact that you have
been part of the paper and that the paper has been part of
you for many long vears. It has not escaped me that many
people identify you with the paper and vice versa, as a
single entity, and it is not easy to part from such a
“workplace™ after such a lifetime cccupation.

Nevertheless, I am convinced that ways will be found
whereby you will be able to make a contribution to the
paper even after the date of your retirement,

These facts emerge from of Mr. Levy's own evidence (p. 93),
and hence we cannot accept Mr, Levy's version according to which
Mr. Rath was not dismissed. Mr. Levy testified that the reason for
terminating Mr. Rath’s services was that very ‘“degrading”
conversation. In September 1989 Mr. Radler paid a visit to Israel,
and the staff affixed 2 letter to the notice board addressed 1o Mr.
Radler (Annexure Y/4 of plaintiff’s affidavit) protesting the
dismissal of Mr, Rath, who in their opinion personified the special
character of the paper, and arguing that there was a contradiction
between Mr. Radier’s statement about editorial integrity and the
actions of the publisher in the dismissal of one of the paper’s
veteran editors who had represented the paper for many years.
According to the plaintiff's contention, Mr. Radler reproached her
for participating in the writing of this letter and said that from then
on, the paper would have only one editor, Mr. Frenkel, since alf that
interested Mr. Rath was to attend cocktail parties,
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Relations Between the Plaintiff
and Mr. Levy

A, Staff Cuts and Increase in the Plaintiffs Work Load

The plaintiff served as editor of the weekly supplement
during the last phase of her employment on the paper.
Following the change of ownership, an increased work load
was imposed upon the plaintiff for two reasons: Firstly, the
new owners made staff cuts in the course of which five of
the nine employees who worked with the plaintitf on the
weekly supplement were discharged. Secondly, Mr. Levy
wanted to change the format of the weekly so that it could be
printed in color. Since at the time issuing a color weekly
from the editorial offices of the Jerusalem Post was not
possible, the weekly was sent out o be printed at the Ma'ariv
editorial offices. This procedure necessitated 2 smaller
format because of the technical limitations at Ma'ariv. The
plaintiff did everything she could to cooperate with Mr.
Levy in changing the paper’s format. This required many
hours of work on her part, in addition to the fact, as stated,
that the number of the plaintiff’s workers was reduced and
she was compelled to fulfill many tasks by herself, such as
graphic work, editing photographs and writing articles. At
the time, the plaintiff made a request to engage a woman
named Toby who had previously worked at the printing
press. Owing to the staff cuts, Ms. Toby’s superior had
approached the plaintiff with a request that she find a
solution for Ms. Toby. As this request suited the plaintiff’s
needs, she began employing Ms. Toby herself.

B. Causes of the Friction Which Arose Between the Plaintiff
and Mr, Levy

The plaintiff's anger mounted when Mr. Levy began
proposing subjects for articles to her. All of these subjects,
contended the plaintiff, revolved around military personnel
or former officers who were Mr. Levy's friends. Mr. Levy
explained this as follows: he had wanted to improve the
paper by utilizing his good connections with public
personages whom he had known well, inter alia, from his
service in the army (Section 42 of his affidavit). He also
suggested the names of correspondents to her who were able
to write articles. The plaintiff refused to write on subjects
that in her opinion were not newsworthy at that time, or
about people who had been written about in the past. In this
connection, Mr. Levy had asked the plaintiff to write articles
about the mayor of Ramat Gan, Mr. Zvi Bar, and about
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General Yitzhak Mordecai. With regard to Zvi Bar, in the
plaintiff’s view an article about him had no news interest at
that thme, and as far as Yitzhak Mordecai was concerned, the
plaintiff recalled that a profile on him had already appeared.
She rejected these two -suggestions. It should be pointed out
that all this was within the context of suggestions, and there
were no threats to the plaintiff should she not publish the
articles as proposed. At the same time, the plaintiff became
aware of rumors that the engagement of Ms. Toby, at a time
when Mr. Levy was making staff cuts, had angered Mr.
Levy. In November, Mr. Levy called the plaintiff into his
office and asked her whether she was “for him or against
him.” He explained that he had three complaints against the
plaintiff:

(1} Letter Y/4 that the plaintiff had written to Mr. Radler in
connection with Ari Rath.

(2) The question of the employment of Toby, the secretary, on the
staff of the weekly,

{3) The matter of advertising agents. A meeting had been scheduled
between Mr. Frenkel, Mr. Levy and the advertising agents —
employees who worked outside the office in order to obtain
advertisements. On the night preceding the meeting, Mr. Frenkel
telephoned the plaintiff, telling her he was not going to the meeting
and asking her not to astend as well. In fact, the plaintiff did not
attend the meeting.

Over and above these tensions which developed between the
plaintiff and Mr. Levy, a number of occurrences took place which
gave rise to anxieties on the part of the plaintiff and her colleagues,
namely that the atmosphere in the paper’s editorial office had
changed and that management was directing the journalists on what
they should write about and how to write their articles. in such a
way that she could not continue working there. Let us deal with
these events.

Michal Sela, Journalist

Micha! Sela wag a correspondent on Gaza Strip affairs. The editor
in charge was Mr. Yehuda Litani.

Before she got to know Mr. Levy personally, Michal Sela wrote
an article on the tax revolt in the Arab village of Beit Sahur, a
civilian insurrection in the context of the Intifada. The article
reflected the sentiments of the residents of the village and in the
opinion of the paper’s editors it was balanced and fair, while also
purporting to describe what had taken place (Mr. Yoram Kessel’s
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affidavit). This article was the subject of a leiter sent to Mr. Levy
by a person named David Badyan. The letter (Annexure Y/5 to the
plaintiff's declaration) severely attacked Michal Sela’s article. Let
us detail how this letter came into the plaintiff's possession. Mr.
David Badyan was the manager of a company for press relations
and communications that constituted an information center (“Israel
Resource”) which, according to Mr. Rath’s evidence, used to report
mainly on the West Bank settlers. From the evidence, it transpires
that a large amount of mail reached Mr. Yehuda Levy from this
office and it was always marked “Personal and Top Secret.” Mr.
Rath, who saw the mail when he passed by the secretartat, testified
on this point. One of the letters was not sealed — the letter which is
Annexure Y/5 to the plaintiff’s declaration. In this letter Mr.
Badyan, as stated, criticized Michal Sela’s article, which, according
to Mr. Rath, dealt with human rights in the territories. Mr. Badyan,
in this letter, wrote that Michal Sela’s article seemed more like a
paid advertisement for the group about which Ms. Sela reported,
and not like a newspaper report. The workers — the journalists —
— arpued that a conspiracy existed between Mr. Badyan and Mr.
Levy and even contended that Mr. Levy was paying Mr. Badyan.
This fact was not proved to us, and Mr. Levy denied all knowledge
thereof, Mr. Levy’s version on this point is acceptable to us,
especially as the journalists’ contention is no more than a
supposition. At the time, Ms. Sela was on leave, and when she
returned she was informed that Mr. Levy wanted her articles to be
more bajanced. In light of this message, and in view of the fact that
Mr. Levy did not know Michal Sela personally at all, she took the
initiative of seeking a meeting with him. Ms. Sela met Mr. Levy by
chance in the corridor and asked to falk to him. According to her,
Mr. Levy exerted pressure upon her which was not within the scope
of the profession. He defined himself as an extreme rightist.
Amongst other things, Mr. Levy asked Ms. Sela not to use the
expression “gunman” and instead to use the expression “terrorist”
when referring to the residents of the territories of Judea, Samaria
and Gaza who were causing casualties. Ms. Sela saw in this
interference in her journalistic duties by a person who was not the
editor of the paper.

Hemi Shalev, Journalist, and his Article
on the Deputy Minister for Foreign
Affairs, Bibi Netanyahu

Mr. Shalev, in an article, reported on remarks made, as he
maintained, by Mr, Netanyahu. As a resuit of this article, Mr. Levy
approached Mr. Hemi Shalev saying that Mr. Netanyahu contended
that the report concerning his remarks was false. In reply, Mr.
Shalev told Mr. Levy that he had in his possession a tape recdrding
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authenticating the statements which he reported as having been
uttered by Mr. Netanyahu, He suggested to Mr. Levy that he listen
to the tape, hut Mr. Levy said this would not be necessary. At the
same time, Mr. Levy observed that it would be desirable for Mr.
Shalev to talk to Mr. Netanyahu’s spokesman and, should it be
necessary, 1o apologize to him. He also said to Mr. Shalev that in
his opinion the remarks and the sensitivities of public figures must
be taken into account. All these are statements to which Mr. Levy
himself testified in his affidavit. In his words, he added, everything
was subject to truthful reporting. The direct approach to Mr.
Shalev, without using the editor as an intermediary, the statement
that the susceptibilities of public figures had to be bome in mind,
and the suggestion that Mr. Shaiev apologize to Mr. Netanyahu’s
spokesman, added fuel to the fire of the journalists” wrath. Mr. Rath
pointed out in his evidence that in the past, in gsimilar
circumstances, when there were complaints by public figures about
articles, he listened to the correspondents’ version and gave them
full backing.

Attempt to Give Directives to Ms. Eileen
Ruth Fletcher on the Subjects of Articles

Eileen Ruth Fletcher was a correspondent for Arab affairs at
the Jerusalem Post. She maintained that she had been
required to write on topics which in her view did not
represent news. Thus, for example, Ms. Fletcher participated
on 6.11.89 in the annual conference on the subject “Jordan is
Palestine,” in which Lord Balfour, a descendant of the
famous Lord Arthur Balfour, appeared. Ms, Fletcher was
invited by the organizers of the conference to a lunch, with
Mr. Levy’s approval, while her own request to pay for the
lunch was rejected. Her object was to listen to the then
deputy minister for foreign - affairs, Mr. Benjamin
Netanyahu. Before the luncheon, Mr. Levy introduced her to
Mr. Ted Beckett, founder of the “Isracl Institute,” a
fundamentalist Christian group that wished to establish a
communications network in Israel in order to disseminate
information on the Holy Land to Christians in the United
States. Mr. Levy asked Ms. Fletcher to interview Mr.
Beckett. Despite the fact, as mentioned, that Ms, Fletcher’s
purpose was to report on Mr. Netanyahu’s address, she felt
obliged to interview Mr. Beckett because of Mr, Levy’s
status on the paper and the fact that he had requested this of
her. Subsequently, it became known to Ms. Fletcher from a
hewspaper report which her grandmother sent her from
Florida {Annexure P/A to her affidavit) that Mr, Levy had
guided and led groups of tourists who were members of a
Christian fundamentalist group on a tour called “Support
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Israel.” The article stated, inter alia, that Mr. Levy had been
appointed as the publisher of one of the most important
newspapers in the world, the Jerusalem Post, and that they
were hoping that henceforth the paper would contain a
column of news and other subjects about Christians (p. 2 of
the article). in Ms. Fletcher’s interview with Mr. Beckett he
said that the idea of a Greater Israel stemmed from the Bible
(The Book of Genesis — the giving to Abraham of the land
between the Euphrates River and the Nile), and that many
Christians believed that a Greater Israel, as it had existed in
the days of David and Solomon, would be revived. Ms.
Fletcher went through with the interview as she had been
requested to do, but, in consultation with the night editor,
she decided not to run the interview in the paper. There was
a feeling that the publisher was secking to promote groups
such as the one headed by Mr. Beckett. The next day, Ms.
Fletcher was invited to go and listen to the address by Lord
Balfour, who was supposed to “announce a second Balfour
Declaration,” and to report thereon in the paper. Since Ms.
Fletcher was expecting an important telephone call from the
captain of an Israeli vessel that had been detained in Egypt
(the ship Noita), and as a wide-ranging appreciation of Lord
Balfour had already appeared in the paper two days
previously by correspondent David Rudge, Ms. Fletcher
consulted the news editor, who, in turmn, consulted Mr.
Frenkel, editor at the time, and they instructed her to
disregard Mr. Levy’s instructions. It seemed to her more
important to report on the Israelis detained at that moment
on the ship in Eygpt. Ms. Fleicher testified that interferences
such as these on the part of someone who was not a mernber
of the editorial management had not occurred in the past.

Events Prior to Mr. Frenkel’s
Retirement and the Causes Leading to It

A. MTr. Frenkel’s Article on the then Prime Minister

In November 1989, the Jerusalem Post reported on the trip made
by the then prime minister, Mr. Yitzhak Shamir, to the United
States. The ariicle, written by Mr. Frenkel, described the trip as a
failed mission. The prime minister, in a speech to his party caucus
in the Knesset, attacked the Jerusalem Post, claiming that the paper
was ruining Israel’s name abroad. To this Mr. Frenkel responded in
a lead article (Annexure Y/6 to plaintiff’s declaration), dwelling on
the importance of a free press and arguing that Mr. Shamir had Little
patience for the independent course of the press. The writer
criticized attaching stigmas to the press, which was done
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Two of the newspapef’s editors during its long history: (R.) Gershon Agron, founder and first editor. (L.) Ari Rath, who was
forced to end his tenure at the start of 1990
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principally by the prime minister’s party, with the Jerusalem Post
constituing an especially good target because of its circulation
abroad. He referred to the meeting of the Likod parliamentary
caucus in the Knesset where the prime minister denounced the
article which described his trip to the United States as a “failure.”
In the view of the writer, Mr, Frenkel, the reason for the attack on
the paper by the prime minister was the attitude expressed in the
paper’s lead articles favoring territorial compromise. The function
of the paper, Mr. Frenkel went-on, as was the case for every
newspaper in Israef and in the free world, was to address the nation
and not the party in power. A democratic government should
support this attitude and not attack it, The day after the publication
of the article, Mr. Levy invited Mr. Frenkel for a discussion, and
according to his version he told Mr. Frenke! that in his view, it was
erroneous for a lead article to present a narrow political stand
reflecting a proportionately small section of a particular political
trend — namely the left-wing movements — which believed that a
political solution between Arabs and Jews in the Land of [sracl
could only be achieved under certain circumstances, Mr. Levy did
not mean to imply that this group was the Labor Party. In his
opinion this approach did not reflect the national consensus, Mr.
Levy stated that he preferred to see an article of this kind with a
signature befow it (p. 103, bottom, and p. 104 of the court record).
He was referring to the articulation of politicai opinions contained
in the article. According to Mr. Levy, Mr. Frenkel justifed his (Mr.
Levy’s) approach and said that he too guided the journalists under
his control in this spirit. At the same time, Mr. Levy regarded as
legitimate that portion of the article which attacked Mr. Shamir's
eriticism of the paper. According to the contention of the plaintift,
which was not contradicted in Mr. Levy's evidence, Mr. Levy
demanded of Mr. Frenkel not to publish the article in the
international edition. Mr. Frenke! gave evidence to the effect that
this was not a demand, only a suggestion, but Mr. Frenkel's
subjective feeling was that this suggestion contained some form of
instruction. According to the plaintiff’s evidence, Mr. Levy asked
him to write a lead article, which Mr. Frenkel refused to do. On the
other hand, Mr. Frenkel suggested that Mr. Levy write an article
bearing his name. Mr. Levy did not agree to this,

B. Mr. Levy’s Joining the Editors’ Committee and
Mr. Frenkel's Withdrawal

Alter the event which has been described, Mr. Levy wrote a letter
on 12.12.89 (Annexure Y/7 to defendant's declaration} to the body
called “the Editors’ Committee.” in which he stated:

I, at the present time, fill the post of publisher and president
of the paper of which I am in charge. By virtue of this role T
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intend as well to be very deeply involved in the editorial
aspect, with everything that this implies. Nevertheiess, 1
have decided at this stage to refrain from appointing myself
as the editor in charge, 50 as not to harm the status of the
editor, Erwin Frenkel.

In any event it would appear that my membership in the
Editors Committee would be essential for the proper
discharge of my duties, and, notwithstanding the apparent
contradiction implied in the aforegoing, T ask you to put my
application to serve as a member of the committee before
the appropriate authorities.

Should further explanations be required of me, I shall be
happy to furnish you with them.

This letter was written following a telephone conversation between
the secretary-general of the Editors’ Committee and Mr. Levy. The
secretary-general of the Editors’ Committee told Mr. Levy that
according to the Editors’ Committee constitution it was not
possible, in his opinion, to comply with Mr. Levy’s request. The
secretary-general referred Mr. Levy to Ms. Hanna Zemer, who
advised Mr. Levy that the request for membership in the Editors’
Committee had o come from the editor. Mr. Levy explained to Ms.
Zemer that this was not possible in light of the existing hierarchy in
the Jerusalem Post, The editor, from the point of view of that
hierarchy, was situated in a position subservient to Mr. Levy, and
therefore, as he put it, it was impossible that he recommend Mr.
Levy as a member of the Editors’ Committee, Ms. Zemer proposed
that Mr. Levy write a letter. Accordingly, Letter Y/7 was written. Tt
is not known whether a reply to this letter was received, but the
outcome was that Mr. Levy was accepted as a member of the
Editors’ Committee.

Both the conversations and Letter Y/7 evenmated without
consultation with, or the knowledge of, Mr. Frenkel, All that Mr.
Levy maintained was that he did not conceal the matter but that he
did not do anything to disclose it to Mr. Frenkel, who was then
serving as the editor of the paper. Both Mr. Frenke! and Mr. Levy
served on the Editors’ Committee for a number of days.

Mr. Frenkel’s resignation came about after he he learned about
the aforementioned letter by Mr. Levy (No. Y/7} and after Mr.
Levy had joined the Editors’ Committee. Mr. Frenke! made this
clear in a conversation with Mr. Levy, as did other employees
(evidence of Mr. Levy on p. 201, bottom).  Mr. Frenkel explained
to Mr. Levy that he had been hurt particularly by Letter Y/7 to the
Editors’ Committee. He also made this clear in a letter o Mr. Levy
and to Mr. Radler (Letters Y/8 and Y/9). Mr. Frenke! was hurt by
the fact that Mr. Levy had indicated that he was refraining “at this
stage” from appointing himself as editor in chief, for he saw therein
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a future intention. Tt should be pointed out that Mr. Levy exptained
to the Hollinger management that Mr. Frenkel had resigned because
he had become fatigued. Indeed. Mr. Black, chairman of the board
of directors, had written a letter to the editorial staff (Annexure
Y113 to plaintiff’s declaration), which constituted a reply to a letter
attacking the paper published in the Jewish Chronicle (Annexure
Y/12 to plaintiff's declaration), in which he stated that Mr. Rath
had resigned upon reaching the customnary age of retirement and
that Mr. Frenke!l had resigned on account of fatigue as well as by
reason of fear, which he now acknowledged to be exaggerated, in
regard to the publisher's political leanings. Mr. Frenkel took
exception to the explanation of his resignation as having been due
to fatigue, as well as to the statement by Mr. Black to the effect that
Mr. Frenkel acknowledged that his fears in regard to Mr. Levy's
political leanings were exaggerated (Y/14).

Circumstances of the Termination of
Employment of the Plaintiff and of
29 Other Journalists

Mr. Frenkel's letters of resignation, which were addressed to
Messrs. Radler and Levy (Y/8 and Y/9), were written on
25.12.89. The plaintiff contacted Mr. Radler, complaining of
the disintegration of the newspaper's efficient and
experienced team and asking Mr. Radler to intervene. To this
she did not receive any reply. After these occurrences, the
plaintiff and her colleagues, a total of 30 journalists in all,
each one individually sent an identically worded letter which
had been drafted by their lawver (Annexure A to plaintiff’s
declaration N/1) as follows:

Dear Mr. Radler and Mr. Levy,

It is with great regret that I am compelled after ..... years of
service on the editorial staff of the Jerusalem Post to advise
you that as a result of a substantial deterioration in the
conditions of my employment [ have no alternative but to
request you to release me from my employment on the

paper.
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Contrary to all the undertakings that were given since the
question of the sale of the shares of the Palestine Post Ltd.
was first discussed, according to which editorial autonomy
would be preserved and there would be no effect on the
character of the paper, there has, in fact, been in recent
months a gradual and increasing whitting away of editoriat
independence by means of attacks on the outlook which the
paper has reflected since its foundation in 1932.

In the atmosphere that has been created I do not see any
possibitity of performing my job properly, and in fact
have been deprived of that freedom of action as welt as
freedom of thought which are essential for the faithful
execution of my duties to the paper, to its readers and to the
principles of the profession.

if you insist upon it, I shall, of course, not terminate my
work before the end of a period of notice of 30 days, but it
seems to me that it would be possible to reduce the actual
period up to my resignation to a minimum.

1 do not suppose that any problems will arise in connection
with implementing the terms of retirement which are
customary with the paper and with which I am prepared to
be satisfied. Kindly acknowledge this.

Each of the journalists filled in the number of years of his
employment and signed the letter. These letters were delivered to
Mr. Levy on 2.1.90. The plaintiff received a reply to this letter
(Annexure B to the amended plaintiff’s declaration) in which Mr.
Levy assented to the request to release the journalists from their
employment. Mr. Levy also_ indicated that he assented to the
request to curtail the transition period to a minimum and would
inform her of the precise date of the termination of her work affer a
discussion. Some of the journalists who wrote the lefter received
notice to leave the building by 5:00 p.m. the same day, namely
within 15 to 45 minutes. To these persons Mr. Levy sent Letter
T/10 in which he accepted their request to shorten the transition
period to a minimum and wrote:

I would request you to vacate your post on-the editorial
staff immediately upon receipt of this letter; to liquidate all
your administrative affairs in the building (including
completion of the circuit release form, as is customary with
this company); and to refrain absolutely from any activity
connected with the paper or with the material published
therein or from any action in its name or on its behalf,
commencing today at 5:00 p.m. In this manner we shall,
today, put an end to the employee-employer relationship
between you and the above-mentioned companies.




As mentioned, no such letter to leave the building that day was
wriiten to the plaintiff, Mr. Levy suggested to her, according to
what she said, to remain at her post for a further number of days in
order to transfer her duties, but after Letter Annexure B had been
received, she felt that she could not remain any longer. The next
morning, another woman was sitting in her seat, having been toid
that she had received her (the plaindff’s) job. This woman was
already working on the plaintiff’s computer under her secret code.
In addition, Mr. Levy accused the plaintiff of having incited the
others. On 3.1.90, namely the day after the dispatch of Letter
Annexure A to the plaintiff’s declaration, the plaintiff wrote Letter
Annexure C to plaintiff’s declaration to Messrs. Radler and Levy
contending that an error had occurred in the interpretation of her
Letter Annexure A (see above). She argued that an examination of
her letter shows that she had not resi gned, but rather:

I explained that far-reaching changes in the conditions of
my work, and the continually increasing interference
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letter and the fact that it transpired that, even prior to my
letter, you had prepared a substitute team for the editorial
staff, point to the fact that it had actually been your
intention for some time to prevent the continuation of my
work.

To sum up, I continve to be at the disposal of my job under
the conditions as they were over a period of many years. If
you do not wish to operate any longer under those
conditions, then, even bearing in mind the contents of your
letter and your actions, I must be seen as a veteran worker
who was dismissed without reasonable cause, and it is clear
that in such a case I shail expect to realize all those rights
which, for many vears, have heen provided for veteran
workers leaving the paper, and where these are not honored,
also compensation in respect of the manner of the
discontinuation of my work.

therein, prevented me from carrying out my duties. If my
employers would be ready to alter the situation and to
restore the working arrangements to what they were
previously, I would be glad to continue working.

On 4.1.90 the plaintiff received a lester in which Mr. Levy accepted
her written and oral request to resign and leave her work, and
confirmed that from 4.1.90 the employee-employer relationship
between the parties would be ended. The plaintiff was requested to
complete the circuit release form,

At the same time, 1 must point out that the tone of your

The two figures about whom Publisher Yehuda Levy asked Joanna Yehiel to write: Yitzhak Mordecai (1.) and Zvi Bar
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Was it Customary for the Defendant to
Pay Severance Pay at the Rate of 180%?

The plaintiff and her colleagues maintained that if they are entitled
to severance pay, they have the right to compensation at the rate of
180%. They did not mention this fact in their letter (Annexure A)
since they did not intend to regard this letter as a letter of
resignation, but merely as a letter of warning.

Let us now exarnine the facts upon which this demand is based.
Upon the change in ownership, the new owners notified alt the
employees by means of a notice affixed to the notice board that
anyone who was dismissed or who resigned voluntarily would
receive 180% severance pay. This was done with the object of
making staff cuts as part of & rehabilitation plan. The plaintff,
together with the two editors at the time and other colieagues,
decided to make an aftempt to continue working in collaboration
with the new owners and the publisher acting on their behalf.
Beyond this, it has been proven to the court that payment of 180%
severance pay instead of 100% was an existing norm of the
defendant’s for a number of years previous to the change of
ownership. According to the material produced in evidence, this
practice had begun in 1980, Both a person who resigned on his own
initiative and a person who was dismissed received 180% severance
pay from then (evidence of Mr. Rath on p. 66 and following pages
of the record). This fact emerges from the many testimonies and
fetters of retirement attached as annexures to the plaintiff's
declaration. Thus, for example, Mr. Alvin Holmann received a
letter from Mr. Yetuda Levy on 19.12.8% (Annexure Y/34 10
plaintiff’s declaration) according to which management responded
positively on this issue when requested to termipate his
employment, The letter stated that he would receive the conditions
of the other recently dismissed and resigning persons. Mr. Hofmann
was a journalist. He resigned contrary to the interests of
management, who preferred that he not resign. Notwithstanding
this, severance pay was authorized for him at the rate of 180%.
Another example was the case of & worker, Mr. David Tal, who
was not a journalist. Mr. Tal resigned in protest against the
operation of a time clock by the new publisher. He contended that
the operation of a time elock was not appropriate for every worker
and every task, and consequently, on 17.1.90, he asked to be
released from his job. Severance pay of 180% was approved for
him (Letter Y355, h, and c}. A similar situation occutred with other
workers who resigned on account of the operation of the time
clock. Their letters of resignation and the defendant’s notifications
to them are annexed to the plaintiff’s declaration. The same applied
to employees who resigned for other reasons. Thus, for example,
the personnel manager wrote to one of the workers on 1.4.90 that at
his request, his duties would come to an end and severance pay of

18e

Former Prime Minister Yitzhak Shamir attacked the “Jerusalem
Post”

Coverage of appearances by Bibi Netanyahu also caused tension
in the staff

180% would be paid to him (Annexure Y/37}. There was, however,
one employee who did not receive more than 100% compensation
despite the fact that he was dismissed. He was Mr. Kirschen who
was a cartoonist. In light of the announcement by the new
management to the effect that it wanted to reduce the number of
warkers, Mr. Kirschen requested retirement. He sought to improve
his financial situation and hence wanted to leave and work under a
personal contract so as to receive 1809% compensation. This was




approved, but the next day Mr. Kirschen began publishing cartoons
in a competing newspaper. The management of the Jerusalem Post
was most enraged at this and consequently froze the 180%
severance pay rafe, paying him compensation at the rate of 100%
only. According to Mr, Rath’s evidence (p. 67 of the record), this
action was taken because the management was offended having
assumed that Mr. Kirschen had deceived the paper when he
informed them that he simply wanted to change his status in order
to improve his financial situation, when in fact he immediately
went over to work for a rival paper:

In April 1990, that is to say after the plaintiff and her
colleagues had stopped working, management decided to change its
policy concerning payment of 180% severance pay. On 6.5.90 Mr.
Levy wrote Letter Y/33 to the employees, in which he explained
that the policy had been to pay workers ceasing to work, whether
due fo dismissal or resignation, 180% severance pay in order to
achieve greater efficiency and to improve the financial position of
the paper:

This policy came to an end a few weeks ago, and at a
meeting of the inner executive of the paper it was resojved
that severance pay at the rate of 180% wouid not be paid
except in a case where the worker is dismissed on the
initiative of the management. (italics in the original)

From this it transpires that the defendant itself indicates that this
was its practice until canceled by itself.

We are thus satisfied that the defendant had an existing custom
of paying 180% compensation to resigning and dismissed personnet
alike, subject to exceptional cases where circumstances existed
such as those where the defendant presumed that increased
compensation should not be paid to a person resigning. The custom
of paying 180% compensation as well to resigning personnel
emerges from the many testimonies and letters similar to Letter
Y/33 giving notice of the termination of this practice. Enfarged
compensation was also paid to a person voluntarily restgning after
he had expressed his desire to do so and management confirmed i,
And it would appear that there were no cases where the
management rejected such an application except in special
circumstances. No doubts arose at all, and the personnel manager
automatically confirmed 180% severance pay to anyone with whom
the employee-employer relationship was sundered.

Entitlement to Cash Value of
Sabbatical Pay

Toere is no dispute that the defendant's practice was to aliow
journalists to take a sabbatical of three months' duration every five
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years. There was no obligation to pursue extension studies during
the period of this sabbaticat. As far as the plaintiff was concerned,
the fast time she left on a sabbatical was in 19%2. When a further
sabbatical was due to her, she did not take it in view of the fact that
this was the time when the paper was about to be sold, and
negotiations thereon were proceeding. The employees were
requested to wait and not take their sabbaticals at that time. The
plaintiff approached the editor, Mr. Frenkel, with a request to take
her sabbatical, and was asked by him to wait and not take her
sabbatical at that stage. In view of the relationship that prevailed
between the workers and the management of the paper before the
change in ownership, she did not make this request in writing.

General Atmosphere Following the
Change in Ownership

We have endeavored to show that it emerged from the substance of
the evidence that the general atmosphere in the management of the
Jerusalem Post changed with the transfer of control to the
Hollinger company. We are not called upon to CXPress an opinion
as to whether the atmosphere changed for the better or the worse.
From the point of view of daily administration, Mr. Levy brought
with him a new conception of management. He wanted to operate a
time clock. He wanted to be involved in the subject and content of
the articles. He objected to reports that appeared in his view to be
too severely critical of the government and of pubtic personalities,
This stance was completely different from the way the paper had
functioned prior to the transfer of control thereof, for better or
worse. For example, Mr. Gideon Raphael, who used to write op-ed
features for the Jerusalem Post, wrote a letter criticizing the paper.
The new editor of the paper responded with a caustic letter in which
he stated that the paper did not print stupid articies. Mr. Radler
Justified the editor's position, although not his style.

It follows, therefore, that the atmosphere altered with the
change of ownership both in regard to the manner of daity
administration and in regard to the degree of interference by the
owner and publisher in the content of the articles and the
journalistic freedom of the editers and the journalists.

The Matters in Dispute

Before discussing the theoretical aspect, let us review the principal
issues in dispute.

A. The main question which arises is whether the plaintiff

is entitled to severance pay. To this question there are
secondary questions:
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(1) Was the plaintiff dismissed by her employer or did
she leave of her own volition? It is clear that this
question is hound up with the interpretation of the letter
written by the plaintiff and her colleagues, which is
Annexure A {Exhibit N/1) to the plaintiff’s declaration.

(2} If we arrive at the conclusion that the plaintiff
resigned, would she be entitied to severance pay despite
her resignation?

{3) This question flows from the question as to what
extent the owner and publisher of a paper is entitled to
intervene in the work of the journalists, and whether,
even if it is legitimate for the publisher to interfere in
their work, that would constitute a change of
circumstances under which the plaintiff could not be
expected to continue to work in the new circumstances.
This is a question of balance between the right to
freedom of expression of the owner and publisher as
against the right to freedom of expression of the editor
and the journalists, and the right of all these as against
the public’s right to freedom of expression and to a free
press.

B. If the plaintiff was entitled to severance pay, was she
entitled to severance pay of 180% in view of the custom
that prevailed? Was she entitled to it because she did not
teave upon the change of ownership and agreed to oy to
continue working in cooperation with the new owner?

C. Is it possible to convert sabbatical pay into cash, since
the plaintiff did not take her sabbatical?

D. In the last salary for purposes of calculating severance

pay, must the extra pay received by the plaintiff oo account
of the 13th month also be taken into account?

20e

Was the Plaintiff Dismissed or Did She
Resign: Interpretation of Annexure A

The plaintiff and her colleagues sought to convince us that the letter
which is Annexure A to the plainiff’s declaration was net intended
ta be a letter of resignation but a warning concerning the sifuation
that had been created, and opened the way (o negotiate an
improvement in the atmosphere. They argued that its purpose was
to warn of the difficult atmosphere, mainly after Mr. Frenkel’s
resignation in profest against the co-option of Mr. Levy to the
Editors’ Committee without consultation with him. Its object was
— at least so she maintained — to begin negotiating for an
improvement in the atmosphere and the correction of distortions.
This argument cannot be accepted. The language of the letter which
is Annexure A is clear. The plaintiff wrote that with great regret she
was compelled, afier 20 years” service, to advise that, as a
consequence of the substantial deterforation in her conditions of
work, she had no alternative but to request to be released from her
work on the paper. She gave details in her letter of what in her view
constituted a concrete deterioration and ended her letter by saying
that, in the atmosphere that had been created, she did not see any
possibility of properly fulfitling her duties. She went on to point out
that if Messrs. Radler and Levy insisted upon it, I shal, of course,
not terminate my work before the end of a period of notice of 30
days but it seems to me that it would be possible 1o reduce the
actual period up to my resignation to a minimum.” Likewise, she
wrote that she did not suppose that any problems would arise in
connection with the carrying out of the terms of retirement which
were customary with the paper, and ended with the words: “Kindly
acknowledge this.” This letter was wrilten after the editor, Mr.
Frenkel, had resigned on the grounds that he could no longer work
under the conditions that had been created.

The letter which is Annexure A was written immediately after
his resignation. There is no room for concluding from this letter
that all that the the plaintiff and her colleagues wanted was to issue
a warning about the situation. They expressed wamings about the
situation in conversations and in letters, and the language of the
letter does not convey any willingness to enter into negotiations.
The matter resembles what happened in the Elko case (High Court
of Justice 566/76, “Elke” Electro-Mechanic dustry Lid v,
National Labor Court and 20 Others, Judgment 31 [2] 197). There
the High Court of Justice, as pronounced by Judges Berensen and
Shamgar, laid down that an individual letter of resignation
subrnitted by a large number of workers, the wording of which was
similar to the wording of the letter in the case before us, constituted
an individual resignation of a large number of workers and not a
protest for the purpose of entering into negotiations. This was not a
ceollective resignation, which, in actual fact, was not a resignation as




he plaintiff had argued. In that case the resigning workers had
wped that management would request them not to resign and
would enter into negotiations with them. In the words of Judge
Berenson, management had not fulfilled their expectations and had
10t played the game they wanted them to play. But there was
1othing therein to influence the legal consequences stemming from
he documents which, according to their language and their
sontents, constituted a clear and specific letier of resignation which
srought to an end the relationship between the parties. Such a
‘esignation, said Judge Berenson, took effect upon the delivery of
he letter of resignation to the employer and there was no necessiey
0 Teceive agreement or approval on the part of the employer (p.
203 opposite letters { and g). Similarly, Judge Shamgar observed:

The resignation is the upshot of the wish of the employee,
which is concretely expressed by means of an overt act in
writing or verbally. The employee’s intention cannot be
undersiood except by its outward expression, and hence it
follows that while the beginning of the decision regarding
the resignation, which takes shape in the inner recesses of
the employee’s heart, is, in fact, subjective in motives and
principles, its accountability, namely its overt expression, is
tested by an objective measure of its truth. If from the
words of an employee addressed to an employer it emerges
that he wishes to sever his working relationship, his
intentions will be deduced from this and he wiil not be
listened to when he comes after the event and asks for the
words to be separated from their plain significance and
ascribes to himself other and different intentions which
were in no way expressed at the time of giving notice of
resignation. That is to say, when the words are clear and
plain in themselves, there is no need to examine a person’s
conscience and heart in order to determine whether he has
made up his mind to resign. That test will be objective,
namely what a reasonable man would conclude in the
circumstances of the case from the words that were uttered
or written by the employee or from his conduct,
Incidentally, in similar fashion, principles have been
outlined for a test as to whether someone had made up his
mind fo establish contractual relations: “The test of the
intention to enter into a contract i objective and not
subjective. The decisive factor is not what passed through
the minds of the parties but what are the conclusions which
reasonable people would draw from their words or actions”
{Cheshire and Fifoot, 6th ed, [£964], p. 94, and compare
with Civil Appeal 445/75, Wendbank anrd Others v.
Danziger and Others, Judgment 30 2] 260, 268, also on p.
211 opposite letters a-f).
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In the case before us, each one of the employees wrote 2 separate
letter, as was done by the plaintiff appearing before us. She was not
told to leave immediately, although the next day she found another
person in her place. Hence we have concluded that the plaintiff
resigned from her work.

Is the Plaintiff Entitled to Severance Pay
Despite Having Resigned from Her Work?

The question that arises is whether we can apply to the
plaintiff’s case Paragraph 11(a) of the Law of Scverance Pay
5723-1963, which says:

11. Another type of resignation which is the same as

dismissal.
{a) Where a worker resigns because of a substantial
deterioration in work conditions, or because of other
circumstances in work relations concerning that worker,
where it cannot be expected of him that he continue
working, the resignation for purposes of this faw is
deemed to be a dismissal.

The plaintiff worked on the paper for close to 20 years. She
developed and advanced in her duties and in the course of time
became the editor of the weekly supplement, We have seen that the
general viewpoint of the paper, as well as the atmosphere created in
work relationships, changed substantially with the transfer of
ownership, Nothing herein is meant to convey any opinion as to
whether the change was for the better or the worse. The facts speak
for themselves. The change was made by the new owner. The
question s whether we must regard this as a change of
circumstances in which it could not be expected of a reasonable
journalist to continue working. For this purpose we must examine
whether the managerial prerogative in a case where we are talking
of a place of work which issues a newspaper is similar to cases
applying to other places of work.

Is a Journalist Like Every Other
Worker? What Are the Parameters of
the Administrative Prerogative When
the Reference is to a Newspaper? Does
He Who Pays the Piper Call the Tune?

We regard the owner and manager of the workplace as having the
prerogative to administer the workplace as he wishes. It is his right
to try to alter the course and nature of the work. It is the right of the
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AHSDEMANDS

etan Government, Canceliation
- Causes Fall I
Sharea

Tondon, Tuesday— The Anglo-r
Jarsian Oil Company’'s shaves have i
affered a heavy falt owing to the,
rersizn Goveenment's cancellation
i the d'Arey Concession; and the
20ard of Diretiors have desided to
vithhold payment of dividends.

“fhe pozition of the Company has &}
weys been a subject of dispate with ‘r.be
Ygrsin Goverament, and the British Gov.
mment, holding » majority of the
{bares, iz very closely concerned.  The
sopeession was secired for sixty years
ielbinatag 1901, and during the War the
gefcsh Government bought up the ma-
ity of shares to engure Itz eujplies
ﬁ petrol. The Petsian Governinent
‘pik never been satisfiod with the terms

‘tecent Presd cxmpaign in Teeram urg-
4 its cancellation.

Against Moditieation .

e Company’s amewer to the
;Eh ¢ about tion
3 aimply that the mntract eon-
iins me dnusemuon:arnmg modifi-

gtien or apnuiment. .

The Shah is taking a personat
terest in the matter, The con-
ession gave the Persian Govern-
went 16 per ¢ent of the net profits:
fhe Shoh demands 25 per cent
pyalty, control of the cempany’s
*eounts by the Persian govern-
went, & right to tax further the
ynpany’s profits when they ex-
sed a certain limit, and 5 share in
he profits madé by the Company™s
nkers, . .
Persia also’complaing that itd Toyalties,
sich had been slowed to aceumulsts n
~pdon to 4 -total of over five million
wds 28 & cover bo the Perslan eor-
ey, have heavily depreciated owing o
pat Britain’s going oft the goid stan-

Horenver the ‘reyalties hevo fal-

"y recant years from six and a balf

doltars a year to one and a hall

Other Bidders

understood thai either
+ pr Germany would like to
e concession, and that Ame-
. alao @ bidder. .. BP.O.

a of 500,00045cmare Miles

don, Tresday.— Negotistions
bed a8 “very delicate” are
pding betweem the Anglo-
w 0] Company and the Per-

'wClovernment with regard to {

titter's cancellation of the
soneession eovering hal-p.
ﬁ square thiles.

Grop In Sheves .
pglo-Persian shares fell 11/32
L 15/16 at the gpening of the
k exchange to-day. The com-
y han decided to defer pay-
t of the interini dividend on the
Inary shares,
smdon, Wednesday — It i on-
food that it Persia persists in

jlatersl denunciation of the
o-Persian oif concession,: the
sh Goverpment will give se-
consideration to the matter
¢ cancellation would be con-
jed ultra vires. It is hoped,
or, that discussions with the
pary will end amicably,

the duration of the Comeesstor, aad’

MATCE TRUST BOARD

SWEDISH MORATGHRIUM
EXPIRED

Stockholen,
it for il i
the BSwedish Match Company,
drawn up by the reconstruction

connittee, provides for the eatab-
tiskunent of & control bosrd uf

“twelve members, of which #ix to be

nominated by the creditors, twe by
British, one by Continentsl and
thres by Swedish shareholders,

The eompony will pay fotercet et six
per cent om tta debta The creditora
have ogreed thet  small pirt of the pro-
fits mey ba devoted to dividends, provid-
ed ench creditor's claims be redoesd by
thirty per cemt. The shareholders have
egreed to the reduction of the share es-
pital lo pinety milllen erewns,  The
motatorium which expires on November
30 wilt pot be projonged.  Rewter/P.T-A

FRENCH AIR FORCE SCHEME
Aslred whether the questions invol-

national Air Foree, as ix by
the Fremch Government at the Oo
neva Disarmament Confercncs, was
bring considered, the Prime Minister
stated in the House of Cormmons
that His Majesty's Minigters wers
duly smzidering these and the re-
lated guestiona .

- B.O.WEF.

THE SPANISH REPUBEIC

' PRESS BAN RAISED

Madrid, Wednesday, — The Cabi-
net has decided to withdraw the de-
cree of August 10, which, Zesmed
after the sttempted Monarchist re
vival, suppressed certain Monarchist
and Communist pewspspers.  Only
the extremer conservative orPgan,
' Correspundencia,”* is stifl barred.
i - BOWY.

HING AND QUEEKR LEAVE
LONDON

The King and Cueen will leowve
Landon for Sandringham .cn Sator
day and will remesin at their Norfolk
residence for abomt 3 week

NEW G. 0. C. LONDON

late Major Generat Cntar,
BOWP.

MOSLEM LEADERS

JSevaslom, hny lelt for Bwitmerimd tn
comneetion, ¥t Ie mmld, with the plann for
the Rewt pesion-of this Congresa,

The Pmir Adel Arelenn b expestsd
ioday o lwve Jororslem for Bugldnd
troveliing by wuy of Amman. The Embr
was el the hend of the Drase rebals
end s & lender of the IrtakiaHgin

The Palestine Post
Offices
ARE IH THE

Hassolel Building

vod by much a development of inter- |

BRITISH REPLY
IN FINAL FORM

NOTE TO U.S.A,

Cabinet Meeling Prepares Hest
Imopertant Doettment
Sinre War

London, Wednesday. The Brilish
reply to the United States’ note. on
¥War Debwun received itz final form
at.the meeting of the Cabinet todaey.
The meeting laster two “hours and
all the ministers were presmt with
the exceptioz of Mr. Baldwin and
Sir Jobn Qilvoyr who left earxly w-
day for Scotland where they had to
fulfil platform engagementa,

This note, it in realised, will eon.
stitate one of the most  Ewportant
ffteial pronotincements iswmed mines
the War. Ft is & tengthy document in
which there are:exhanstively eet out
snd exnmined ail the reaspns, prime-
wrily ecomomie, “which led to Great
Britains oviginsl request to¢  the
United States for the postp

INDIA ROUND TABLE

THE GOVERNOR GENERALS
POWERS

London, Wednesday. — At 1o~
day’z meeting of the Indian Round
Table Conference the discusaion
was continued of the the powers
that might be vested in the Govern-
or Gepers! and: Governors, The
question wili probably be corriplet-
ed during le-morrow's sessiona. .

Attention woa deawn 1o the resohd-
tions passed by the “Chomber of Prin-
ce=” in February iast, and partenlary
to the necessity for providing sdequnte
mafeguards in the Comstitutien, Gene-
rally it was agrred that certain powers
“myst inevitably be glven to the Gover-
nor Generr! to make it possibla for him
to earry out effeetively the responsihili-
tioy aid upon him, snd these phwers
should include the duty of taking dmme-
diste acton to meet any emergeney that
might occur, B.OW.P.

THE ASSIR RISING
“EXAGGERATED REPORTS™
People with & ™eaknens for “fishiag tn

Teurky waters” are reaponsibie fer the
exaggerated veporta of the wyprising B
Assir, eays the Umm st Xoreh of Mecon,
d g the

of December’s & instalment of War
Dbt BOWP.
THE EFFECTS ON STOCK
EXCHANCGE

London, Wednesday.— Stock
markets to-dayipresentéd generally
a tirm appesrehce, There was a
good ‘demand for investments o
gilt-sdged socurities. Government
loans registered a further sharp
recovery and finished with advan-
cea op to neatly two pointa,

War Loan Asseaied was finally quot-
e i D98, Inthe forsiem exchangm
market sierling dinplayed an uncertam
tendeney &t the outset; the opening Tate
on New York being £165. Later itm
foge sharply to &.2075 closing at 8.1925,

* Remter / P.T.A.

ELLERMAN LINES SHAKES

London, Wedneaday.— The Fon-
dor Gazsite gives notice of the

of enemien of
the Wahabis to moke # sppenr that the
dimtorbance was enything but.n slght
ineident.

Fi Jdrissi, the reler of Assit, haa i
the

OPPOSITION
TO NEW BILL

MAYORS UNITING

Stateinent Of Oboervations Om
X Government Bill
Pre,

The sab-committes eppointed by
the Mayors® Conference held on Mor:
day, to gabmit chservations end mug-
gestions for tranmmission to the High
Commissioner, concluded its work on
Wednesdsy night, after a three-day

sexvion, & statement by the Comfer-

ence Secretary, Fakhri Bey Nasha-
shibi, yesterday said,

Ad ' result of the Conference, a de’
tailett memorandum on the lgeal Gov-
wrmment BiY) ix fo be drafled giving the
Mayers' views on the nuthority veésterd
by the Bill in the High Commissioner,
in the matters of constituiing Muniei-
pal Councils, Municipal movable and
immovable property, the functions sad
competence of Municipal Councila, the
mamer in which duties impomad on
Munlcipal Comncila ax¢ o be carvied out,
conatitution and by-laws of Couneils, and
the general question aof taxation.

Bexifle dealing with these seven points,
the decided that eash mumi-

notified his L]
the Wahahi mornarch, sceordfag ¢o thia
Bortirbe, .

Intervisw in Damesemy

An Interview with Ehaled-Bed-El-Ha-
kim, ndvigor of Eing I'm Eavd mow 1o~
sident in Damaseos, sppeired yesterdny
in nearly 2! Arsb newrpapers in Pales
tina. From this interview ft would ap
pear that the Tdrlsai has most onreasen-
ubly Kicked over the traces sfter King
Ton Saad had ncreded to his petition to
cxtend his protection over the. small
Emirate,

JEWISH SCHOOLS TRANSFER
AGREEMENT TC BE SIGNED
TO-DAY

The transfer of the Jewish public
schools from the Jewish Agmey 4o
the “‘Vaad Lenmi’’ wiil be formally
egnsummated today when the agree-
meat will be signed in _Jerusalem. -

The will provide for the

petition confirming the reduction of
the capital of .the Ellerman Lines
from £5,450,000 to £2,180,000, pre-
agnied to the High Court on No-
vembaz, to be effected by returning
£8 to the shareholders, and rednce
ing the pominal amownt of - the
shores from £10 40 2 4., - .

1 Beuter / P.T.A.

BJAPOR PASEA FOR LONDON

memnmm‘hnmm
plster b Lendon fosed through Beirat

eha, whe wns Mivider of Defenme In
Huorl Pasha's Cobloet, hed flown to Bed-
vut i Irmql hfr Force plens, otrom-

HEDGIAZ PILGHIMS EXPECTED

Accordtag to Jout F1 Fediaz  (The
Voite of the Hedins) publlshed 2t
Jedde, the first party  of pllgrims of
thin seastn was ‘expected at Jodda on the
first of Shebun, or Novetiber 29. The
party is mode up of pilgrims from Hin-
supore ood puwtbers 148,

The start of “The Palestine Post,” which changed its name to “The Jerusalem Post” in 1950

payment hy the Agency to the Natio
nal Couneil of some SPAGHO0 & year
towards ihe sehools budgel over
which the Vead Lsumi . will henos-
forth have charge,

FROBOSED MOSLEW
UNIVERS]

ITY
AL, P. 25. Contribntion

Tha anmovncement that the. koalem
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owner of a factory to decide to change the manufacturing process
and to give orders to the workers that instead of inserting the screw
from the right-hand side, to begin inserting it from below. To the
extent that this does not affect the conditions of work in any
appreciable manner, and does not create a difficulty greater to an
unreasonable degree than the difficulty which the employee dealt
with previously, there is nothing to prevent the employer from
issuing new instructions, and it will not be acceptable for a worker
to maintain that the conditions of his work cannot be changed. This
is the managerial prerogative of the manager. It is also legitimate
for the employer to demand from his workers that they clock in on
a time clock. But # is conceivable that a situation wiil arise where a
change of conditions which the employer wishes to introduce will
be so substantial that the matter constitutes a gualitative alteration
in work conditions, to the extent that it would not be reasonabte to
expect of the worker that he continue working. Thus, as far as the
time clock is concerned, it is possible that at a place of work where
the hours of employment are flexible and the type of labor is such
as 10 requite the workers to work outside the building of the
enterprise for part of the time, a new demand requiring the
employees to clock in on a time clock, which would be legitimate
in other instances, constitutes a substantial change of
circumstances,

The legislature indirectly recognized the administrative
prerogative of the manager in Section 11(a) of the Law of
Severance Pay. It started off with the assumption that the emplover
had the right to change the conditions of work in order to make the
place of work more efficient. But it recognized the fact that such a
right had its limitations. The employer is not entitled to change the
conditions of work in such a way as to create a qualitative
worsening thereof or create circumstances in which a reasonable
worker could not be demanded to continue his work. This
prerogative stems from the employer’s tight (o concern himself
with the efficiency of his place of work. We regard this as one of
the basic rights of the employer. In the same way as the employee
has a right to his place of work, from which it follows, inter alia,
that he has a right to optimal conditions of work, so the employer
has the right to ensure that his place of work shall be in an optimal
state. But this right of the manager’s is not an absolute right. Tt is a
basic right, a freedom, such as the freedom to work and other
freedoms — freedom of expression, the autonomy of free will
which includes a person’s right to enter voluntarily into contracts,
the right to freedom of occupation, and the like. Over and above
these freedoms, however, the employer has the right of managerial
prerogative to derogate from other rights pertaining to the worker
or the public. Certainly, therefore, in the context of this prerogative,
the owner and publisher of a newspaper has the right to intervene in
what is happening in his paper, and a right to give directives to his
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employees, including the editor and the journalists. The question js:
what are the limitations of this right of a newspaper publisher? We
are not talking about an ordinary worker, a worker in a factory, in
an office, in agriculure and the like. We are talking about a
newspaper. A newspaper’s employees and its journalists have
additional rights over and above the right fo a place of work and the
right that their work conditions not be worsened in a concrete way.
They have the right of free expression, of journalistic freedom. The
question is: how far is the employer and publisher of a paper
entitled to exercise his managerial prerogative as against the right
to freedom of expression and freedom of the press by the editor and
the journalists?

On a newspaper, the one category aperates in juxtaposition to
the other - the owners and the publisher appointed by them, on the
one hand, and the editor, with the journalists working under him, on
the other, Both these groups, in a democratic society, have the
protection of the basic right of freedom of expression, one of the
coroflaries of which is freedom of the press. Moeover, these are not
the only interests operating against one another. The press in a
democratic state functions for the sake of the public, whase right to
know and te obtain varied information must be balanced against the
aforementioned rights as well.

All these spring from the right to freedom of expression. It is
not necessary for us to recapitulate and stress the vaive of the right
to freedom of expression in a democratic society in general and in
the State of Israel in particular. The High Court of Justice, in a far-
reaching judgment, reasserted the validiey of this basic right. Uniil
then, this right had been a “right which had not been written in the
hook,” to quote Judge Landav, and was recognized as such by the
judgment. Possibly today this right is of secondary validity, an
assessment that arises from a reading of the Basic Law: The
Dignity and Freedom of Man. The government is prohibized from
harming the basic rights of the individual. The government is
prohibited frem interfering with the individval's freedom of
expression. The learned jurist A. V. Dicey defined this prohibition
on the basis of the narrow approach that there can be no
punishment except in conformity with the law: “The so-cailed
liberty of the press is a mere application of the general principle
that no man is punishable except for a distinet breach of the law”
(A. V. Dicey, The Law of Constitution, 8th ed., 1923, p. 244).
Today we view this right as 2 freedom, in such a way that the press
is not obliged to coordinate what it is about to publish with the
government, while the government is not entitled o interfere in the
work of the press except in exceptional cases — libel, protection of
privacy, the near certainty of harm to the security of the country, or
disturbing public order. As a resuit thereof, the licensing of the
press, which existed from the seventeenth century onward, was
abolished. Since we regard this right to be a constitutionz] right, in
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fight of the Basic Law: The Dignity and Freedom of Man, it applies
to a civil case via the principle of innocent intent and the public
norm. (See on the matter of the application of the basic iaws to
private law: Aharon Barak, The Protected Rights of Man in Private
Law; the Klinghoffer book On Public Law edited by Yitzhak
Zamir, Jerusalem, 5753 - 1993, p. 163; Civil Appeal 294/91, The
Chevea Kadisha G.H.8A. “Kehillar Yerushalayim” v. Kestenbaum
(not yet published); and more lately, Judgment of the National
Labor Court in Labor Case N9/3-17, Tuma v. Techno Gumi Lisitzki
Lid. {not yet published.) Just as the government is prohibited from
infringing on the freedom of the press, so, in view of the fact that
the hasic law also applies to private law, no single individual is
permitted to violate the rights of his neighbor either by virtue of the
principle of innocent intent, or, as in the case before us where we
are speaking of two parties to & lahor contract, by virtue of the
pubtic norm,

In the case of a newspaper, this freedom applies to a number of
groups of people. Tt is possible for the right of one of these groups
to conflict with the right of another group. Hence we must strike a
balance between the rights, or liberties, of the various groups and
frecdom of expression . The first liberty is the freedom of the owner
and publisher of the paper to decide on the political direction and
the image which he conceives for his paper. The second liberty is

the freedom of the editor and the journalists to guard their freedom
of expression and the freedom of the press, which, as has been
mentioned, is a projection of freedom of expression. The third
liberty is the public’s right to know. This right, too, is a projection
of freedom of expression, and essentially includes the right of the
puhlic to obtain information and be exposed as well to a wide range
of ideas, both political and otherwise, in such 2 manner as o erabie
it to formulate an opinion of its own. This liberty is the obverse of
freedom of the press, with the other side consisting of freedom of
the press from the owner's and the editor’s vantage point, Since
these projections of freedom of expression are likely to conflict
with each other, we must sirike a balance at the outset between the
right to freedom of expression by the owner and the publisher, on
the one hand, as agatnst the right to freedom of expression by the
editor and the journalists, on the other. In striking this balance, the
refative weight of these two liberties must be examined against
each other, To what extent is the owner and publisher of the paper
entitled to implement his right of freedom of expression if his
opinions are forced upon the editor and the journalists? At what
point does the freedom of expression of the owner and publisher
end and the freedom of expression of the editor and the journalists
commence? When this batance has been achieved, we must address
the other balance, namely that between the owner's and publisher's,

From one day to the next: The editor's name changed from January 8th to the 9th, 1990, from Erwin Frenkel to N. David Gross
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together with the editor's and journalists', freedom of press, as
against the freedom of expression of the public, namely the pubic’s
right to know. This question of necessity includes the issue of the
permissibility of monopolization of the press which is likely to lead
to joint ownership of the greater part of the press, so that the public
wouid obtain one-sided and unbalanced information. Let us
examine these various balances.

The First Balance:
The Balance Between the Owner's and
the Editor's Freedom of Expression

[t it important to bear in mind that the owner of a newspaper has the
right to exercise his managerial prerogative. This right is doubly
valid when the reference is to an employer who is the owner of a
paper, since in addition to his right to exercise his managerial
prerogative, he is protected by the right to freedom of expression. It
is his right to decide that he would like to publish balanced articles
or features expressing support for one or another viewpoint on the
. political map, and that he would not want to publish articles partial
~ to one side of the political map. Consequently, where a publisher of
- a paper engages an editor or a journalist to work for him, he is
entitled to instruct the editor as to the general line he wishes to
adopt. This could be either a balanced attitude or a line supporting a
particular trend on the political map. In this matier we accept the
emarks of Mr. Yehuda Levy in the interview quoted above,
according to which:

The publisher (or beneficiary) has the right to dictate the
way in which the paper should function. If the editor should
act against the publisher’s opinion, it shouid be possible to
replace him.... Who lays down the paper’s line? The editor.
And who determines that this is the correct line? If Al
Hamishmar represents Mapam (the United Workers® Party)
and the editor adopts an anti-party fine, he would be
replaced” (extract marked with the letters A—B Y/2),

We do not accept the statement that the whole issue is deception.
But it is clear that the owner of the newspaper Al Hamishmar
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would want its editor to represent the paper’s political line. It is also
clear that, as part of the publisher’s freedom of expression, he is
entitled to replace the editor should he act in 4 way contrary to the
views of the publisher. It follows that the publisher (henceforth we
shall refer to the owner and the publisher together as the publisher
alone, since he is the representative of the paper’s owner) is
definitely entitled to select an editor whose outlook will conform to
his own. Hence, an owner and publisher who purchases a
newspaper and encounters an editor and journalists who have
worked.under the former owner is entitled to dismiss both the editor
and the journalists. All these steps are within the context of the
owner's and publisher's freedom of expression. The question is
whether, if the publisher does not dismiss the editor and the
Journalists and continues employing them, it would be legitimate
for him to interfere with their work and dictate to them, or even
advise them, as to the spirit in which they should write, and, if this
is legitimate, to what extent he is entitled to interfere and what are
the legitimate limits of his intervention, Is daily interference with
journalistic work included as well in the publisher’s freedom of
expression and managerial prerogative?

On the surface, such intervention is legitimate. There is no
doubt that it is included in the concept of the protection of the
publisher’s freedom of expression. Is it an abselute right and does it
not have any limitations? This, indeed, was the traditional attitude
and is the prevailing viewpoini to this day in the United States and
Britain, although differing opinions, on which we shali dwell, are
beginning to be voiced thereon. According to this approach, if any
owner of a place of work has the right to change the nature of that
work, why should not the publisher of a newspaper be able to do so,
especiaily as he would be doing so by virtue of the protection of his
basic right to freedom of expression? The owner is all-powerfut,
especially in the context of a newspaper. The traditional attitude is
that freedom of the press-is no more than the freedom to express
views without the interference of the state. Ownership of a
newspaper entails an obligation on the part of the owner to provide
his journalists with this freedom from state interference. Hence it
follows that, according to the traditional approach, freedom of the
press means the freedom to publish a newspaper without the
intervention of the state and without discrimination.
Consequently, freedom of the press also includes the freedom from
having to register fthe newspaper with the awtheritiesi as well as
freedom from censorship. This traditional attitude recognizes the
right of the owner to select the editor. He can choose the candidate
who in his view is suitable, with the editor's political views usually
of no lesser importance than his journalistic and administrative
ability. According to this approach, the editor’s autonomy is
determined entirely by the freedom which the owner accords him,
Hence, if there is an absence of basic agreement between the two,
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the editor shall have to determine whether te continue in his post or
not, This approach is reinforced by the fact that the owner bears
[legal] responsibility on the civil level and sometimes also on the
criminal level. His liability on the civil level is vicarious, For
example, the owner’s liability for libel has led to the conclusion
that he must be permitted to control the editor’s activities so as to
ensure that items that could be fibelous are not published. All that
remains for the editor to do is merely to see to it that information
reaches the paper properly. It is in the owner’s interest to ensure
that nothing is written in the paper that is libettous, or that could be
interpreted as contempt of court, breach of privacy or breach of
public security and safety — a situation that prevails in most of the
countries of the West. Thomas Gibbons summed this up in his
article “Frecdom of the Press: Ownership and Editorial Values” (in
Public Law, Summer 1992, pp. 279-82). These considerations give
absolute validity to the administrative prerogative. They are not
limited by any restrictions and stem, like considerations relating to
the administrative prerogative  generally, from economic
considerations. According to this approach, the owner pays the
piper and therefore also calls the tune. His interest, like that of the
owner in any place of work, ts that the enterprise function properly,
in conformity with his own conception of the efficiency of the
enterprisé. Where it is a newspaper that is his business, the owner
considers the line the paper should adopt as well as its external
image, in order that the paper be economically profitable. Beyond
this, we have maintained that the interest of the owner of the paper
is not merely economic, but is a concern that his ideas and his
outlook be expressed therein. This approach prevails in most of the
countries of the West. In the United States, for cxample, the editor
has the right to resign if the viewpoint of the paper is not to his
liking, but the owner enjoys the strong defense of the First
Amendment.

This approach seems to us to be anachronistic today when the
liberty of the press has acguired an unshakable status in democratic
society. We certainly recognize the right of the owner and publisher
of a newspaper fo freedom of expression and to the desire that the
paper refiect his point of view. But the journalist is not, in our
opinion, an ordinary worker. In addition to the rights that every
worker enjoys —that his workplace provide him with conditions in
which he can work in a reasonable manner, and the rights arising
out of his right to work and to a place of work -— the journalist hag
an additional liberty: the liberty of freedom of expression, which is
a journalistic freedom. We have stated that, in its narrow sense the
liberty of journalistic freedom means that no one may interfere with
the expression of the journalist's opinion. But journalistic freedom
is not merely freedom from interference, or from prior restraint.
The U.S. Supreme Court insisted that journalistic freedom is
nothing less than immonity from prior restraint, or from prior
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censorship (Leonard W. Levy; A Free Press, Oxford University
Press, New York and Oxford, 1985). Journalism received a special
status, and was designated the Fourth Estate of governmental
authority, alongside the Ilegislative, executive and judiciaj
authorities. This liberty may not be denied to the journalist, for
whom the supply of information and the expression of opinion is
his daily bread, Thus, in the course of time the approach developed
that more weight had to be given to the editor's and journalists’ fght
to freedom of the press.

It seems to us, upon examination of the appropriate balance,
that the publisher of the paper has the right, protected by his
freedom of expression, to choose his editor and journalists as he
wishes. This applies to dismissals as weil. It is his right to dismiss
them if their method of writing, their style, the extent and nature of
their’ criticism of the governmentai authorities, their political
opinions, their sense of balance — their inclination to favor the side
opposite his own preference — are not to his satisfaction. However,
from the moment that the publisher has made up his mind not to
dismiss the editor, he is no longer at liberty to interfere with the
editor's work unrestrictedly. He is certainly entitled to guide him
along general lines; he is entitled to ask him to ensure that articles
are more balanced; and obviously he would have the right to
dismiss him if the manner of his writing does not satisfy him. But
he cannot be allowed to deny or illegally restrict the editor’s
journalistic freedom by interfering daily with the manner of writing
or commenting on the opinions expressed by the editor and the
journalists.

Furthermore, we have dwelt on the fact that the press has an
immunity from government interference. This immunity, too, is not
absolute. Bui the freedom of the press to enjoy immunity from
interference in its affairs must be given substantial weight.
Consequently, in the balance between freedom of the press and
inferference by the government, the latter is permissible only in
exceptional cases such as near certainty of a security risk or the
disclosure of security secrets in time of war. (For an analysis of
these balances, see T. Barton Carter, M. A. Franklin, J. B. Wright,
“The First Amendment and the Fourth Estate,” in The Law of the
Mass Media, 4th ed., New York, 1988, p. 95 and ff} A
straightforward criticism of the government that might be aimed at
damaging its prestige cannot serve as grounds for the government
intervening in the freedom of the press. In the same way,
interference in the publisher’s freedom of the press cannot be
allowed if its object is to defend the establishment, including its
various branches, against criticism. This would constitute a kind of
indirect interference by the government and, in any case, a breach
of freedom of the press. An editor of a paper or a journalist working
under the editor’s authority is entitled to criticize the governmental
authorities and officials as well as their method of operation. The




government is not entitled to interfere therewith, even if it has been
proved, as stated, that there is a clear and present danger, and the
publisher is not entitled to interfere therein to limit the freedom of
expression of an editor or journalist where the povernment is
forbidden to do so, except within the parameters of general
guidelines concerning policy. Intervention in the details of articies,
even if it takes place in the form of directives or advice alone, is
likely to inflict a serious blow on the editor's and journalists'
freedom of the press,
Thomas Gibbons dealt with this in the article referred to above:

If freedom of the press has any significance, other than the
owner’s economic right to start a newspaper or his liberty
to speak, it s in its identity with editorial autonomy
conceived in this sense of serving a public interest in
communication. Preserving freedom of the press entails,
then, the protection of freedom to make editorial judgments
on the basis of values that are independent of the partisan
views of particular, powerful individuals. It does not imply
the broader view that the media {as an institution) should be
privileged, but it does suggest the vatue of finding some
method of distincting the editor’s function from the owner’s
interests, (Op. cir., p. 289)

The Second Balance:
The Balance Between the Owner's and
the Editor's ¥Freedom of Expression as
Against the Public’s Right to Know

This approach of ours, according to which journalists have a right
to work without frequent interference by the publisher, gained
twofold validity in the Western world during the World War I
period, when fewer small newspapers were published while the
large papers were monopolized by financially well-established
companies. Previously, various small papers had been published in
every town ar village in several countries, especially the major
ones. This facilitated the articulation of a wide range of opinions so
that readers could choose a newspaper closest to their-heart, In the
course of time, large companies took over the control of
newspapers, so that the ownership of the newspapers began to be
concentrated in a small number of hands. This change created a
situation which jeopardized the public’s right to receive wide-
ranging and batanced information if the owners’ [reedom of
expression and freedom of the press were honored exclusively or
even partially,

The publisher’s nonintervention has a number of advantages
from the point of view of the public. Firstly, the object of granting
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the editor freedom of expression with only minimal interference
from the publisher was to avoid a situation where the individual
who controlled the press financially would also control public
opinion. Freedom of the press, from the public point of view, does
not mean the freedom of the individual to express his opinion even
if that individual is the owner of a newspaper. Freedom of the
press, from the point of view of the public interest, means obtaining
information and exposure to as wide a range of views as possible.
The ability to finance should not determine the ideas to be
conveyed to the public. Freedom of the press, from the public point
of view, means that the public shouid not receive information
exciusively from, or hear only the views of, he who pays the piper
— the individual who has the financial ability to run a paper.
Sccondly, there is a certain importance in the editor serving as an
intermediary between the publisher and the public, since the editor
and the journalists have been selected for their jobs because of their
journalistic talents and not because of their financial capability
{which is the case with the owner) or their administrative ability
{which is the case with the publisher). Furthermore, editors obtain
their information from many journalists and from various sources.
They assemble and collate this material and utilize it for the
purpose of passing on information to the public. In this way a
multiplicity and variety of sources of information are created,
whereas the publisher does not gather information but merely
conveys his own opinion or that of the paper’s owner.

The importance of the public’s right to know originated in the
teachings of John Milton and John Stuart Mill and was given
modern validity by Judges Holmes and Brandeis. The press,
according to Judge Holmes, is “a marketplace of ideas.” In his
words:

But when men have realized that time has upset many
fighting faiths, they may come io believe even more than
they believe in the very foundations of their own cenduct,
that the vltimate good desired is better reached by free trade
in ideas — that the best test of truth is the thought to get
itself accepted in the competition of the market.” (Abrams
v. United States, 250 U.S. 616, 630 [1919; dissent]. See
also L. A. Powe, I, The Fourth Estate and the
Constitution: Freedom of the Press in America, University
of California Press, Berkeley, Los Angeles and Oxford,
1991, p. 237.)

If the object, from the point of view of the public’s right to
know, is to supply the public with a variety of opinions, a
“marketplace of ideas” according to Holmes™ metaphor, this
cannot be implemented when the person determining the
point of view of the paper is the publisher. He has only one
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opinion — his own. An assessment [of current events] can
be made only when a large number of journalists assemble
information and report thereon or express their opinions on
events freely. A free press, in which journalists are given @
free hand to publish a wide selection of ideas, improves the
level of public discussion. However, it must be borme in
mind that a free, autonomous press has a price, from the
point of view of the public interest. A situation may be
created in which a free press, instead of provoking public
debate and decisions, is liable, in fact, to constitute a threat
to the adoption of qualitative decisipns and in this way a
threat to those very democratic values represented by
freedom of expression. Lee C. Bollinger dealt with this point
in his book fmages of a Free Press (Chicago, 1991) on pp.
26-27:

There is no guarantee that the press will not abuse the
freedom it possesses under the autonomy model. And there
are many ways in which it might do sc. The press can
exclude important points of view, operating as a bottleneck
in the marketplace of ideas. It can distort knowledge of
public issues, not just by omission, but also through active
misrepresentations and lies. It can also exert an adverse
influence over the tone and character of public debate in
subtle ways, by playing to personal biases and prejudices or
by making people fearful and, therefore, desirous of strong
authority. It can fuel ignorance and pettiness by avoiding
public issues altogether, favoring simpie-minded fare or
cheap entertainment over serious discussion. Even if the
pressures for low-quality discussion come from the people
themselves, as to some extent they do, the press acts
harmfully by responding to those demands, and hence
satisfying and reinforcing them. It matters not whether the
press is the instigator of what is bad or the satisfier of
inappropriate demands originating in the people. In either
case the press can be an appropriate locus for reform.

Hence we arrive at the importance of balance between the owner’s
freedom of expression as against that of the journalists. The owner
has the authority to avoid the situation depicted by Bollinger,
according to which freedom changes into chaos, harming the public
instead of protecting it. A publisher is entitled, for example, to
demand that before an article is published, the party about whom it
is written should be heard. But this authority is a general one and
applies only to exireme cases such as these, for if this is not so — if
the owner and publisher had broad authority — the single-minded
intention of the owner to present one-sided information to the
public would harm the public by creating a “bottleneck” in the
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marketplace of ideas.

Thus it follows that from the point of view of the public interest
and the public’s right to know, it is important that an editor znd
Journalists gathering information from various sources, and who are
trained for that purpose, be given maximum freedom of expression,
and that the owner not be aflowed to turn the paper into a
mouthpiece for his own ideas. His only role is o take care that the
ideas be bafanced and the information imparted to the public be
complete.

Freedom of the press, therefore, rests upon two pillars. One is
the autonomy of the individual, which creates the strongest
established claim against the intervention of the state or any other
interference in the freedom of expression, and the other is the
principle of public debate and discussion. The learned Owen Fiss
sees the two as an impetus for the advancement of the democratic
purpose of the principle of freedom of expression (Owen Fiss,
“Why the Press,” Harvard Law Review [1987], p. 781). The point
he dwelt on was:

Autonomy may be protected, but only when it enriches
public debate. It might well have to be sacrificed when, for
example, the speech of some drowns out the voices of
others or systematically distorts the public agenda, (p. 786)

We have stressed that an editor and a journalist are not like
other workers. We emphasized that great weight has to be attached
to the editors’ and journatists' freedom of expression and freedom of
press, both from the point of view of the interest of Journalists in
their freedom of expression within the context of the autonomy of
the individual, which differs from the interest of the ordinary
worker in what happens in his workplace, and from the point of
view of the interest of the public in a public debate and discussion
and its right to know.

The words of Judge Frankfurter are most apt in this context:

To be sure, the Associated Press is a co-operative
organization “engaged in a commercial business for profit.”
But in addition to being a commercial enterprise, it has a
relation to the public interest unlike that of any other
enterprise pursued for profit. A free press is indispenszble
to the workings of our democratic society. The business of
the press...is the promotion of truth regarding public maters
by furnishing the basis for an understanding of them. Truth
and understanding are not wares like peanuts or potaioes.
And so, the incidence of restraints upon the promotion of
truth through denial of access to the basis for understanding
calls into play considerations very different from
comparable restraints in a co-operative enterprise having
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merely a commercial aspect” {Associated Press v. United
States, 326 U.5.1[1945]).

Judge Frankfurter quotes the remarks of Judge Learned Hand on 52
F Supp 362, 372 with approval, stating:

Neither exclusively, nor even primarily, arc the interests of
the newspaper industry conclusive; for that industry serves
one of the most vital of all general interests: the
dissemination of news from as many different sources, and
with as many different facets and colors as is pessible. That
interest is closely akin to, if indeed it is not the same as, the
interest protected by the First Amendment; it presupposes
that right conclusions are more likely to be gathered ous of
a multitude of tongues, than through any kind of
authoritative selection. To many, this is, and always will be,
folly; but we have staked upon it our all.” (See also T.
Barton Carter et al,, op. cit., p. 498.)

Arising out of the public interest to provide for re-assessments of
sources of information and ideas there fiows the importance of
enforcing the laws of business restrictions on the ownership of
newspapers.

Enforcement of the Laws
of Business Restrictions
vis-a-vis Newspaper Ownership —
Increase in Multi-faceted Information

Enforcing the laws of business restrictions vis-a-vis the press
negates the freedom of the press. At the same time, if we allow the
unrestricted and uncontrolled acquisition of newspaper's, d situation
is likely to be created in which a company or an individual with
substantial assets might dominate the majority of newspapers in a
particular locality. This would prevent the presentation of a wide
variety of ideas and thus impair the public’s right to obtain multi-
faceted information and choose for itself that which it prefers.
Hence a blow, on the one hand, to freedom of the press by the
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enforcement of the laws of business restrictions leads, on the other
hand, to the protection of the pubtic’s right to know, an extension
of freedom of expression. Thus the principles of variability of
ownership were applied in the United States to televysion
companies so that the ownership of various newspapers should not
be concentrated in a few hands, but a many-sided ownership should
be created — the “multiple ownership rules.” In addition, the
committee regulating televysion activity in the United States
adopted principles for the encouragement of the ownership of
communications media by minorities. (See D. H. Ginsburg, M. H.
Botein & M. D. Director, Regulation of the Electronic Mass Media
Law and Policy for Radio, Television, Cable and the New Video
Technologies [2nd ed., St. Paul, 1991].) All these are measures
taken in democratic countries in order to ensure variation in the
communications media, so as to avoid a siunation in which the
public receives one-sided information. The object is to avoid a state
of affairs in which a single individual's view dominates the
communications media. The same rationale underlies the notion of
limiting the authority of a newspaper owner and publisher so he
cannot exert too great an influence on the content of the articles.
Most apposite here are remarks by Judge Musmano in his judgment
In re Mack 386 Pa. 251; 126A 2nd 679 (1956) which was quoted
with approval in the judgment given by President of the Court
Shamgar in Sundry Applications 298/86, 368 Citron and Others v.
the Disciplinary Court of the Law Society in the District of Tel Aviv
and Others, Judgments 41 {2) 337, 362 opposite letters e and f.
Judge Shamgar stated:

1t is right to recall, once again, in summing up, that the
absence of a refuge leads to a recoil from disclosing
information, and this recotl withholds information from the
public. A press without sources of information is like a
failing stream whose waters have dried up, and the freedom
te publish then becomes meaningiess.

To sum up, an owner and publisher has the protection of the basic
right of freedom of expression, but this right is balanced against the
right of the editor and the journalists to freedom of the press in
order to express their own ideas, a freedom of the first magnitude in
a democratic society. This freedom gives the profession of
journalism its special character, on the one hand, and alsc protects
the public’s right to know by precluding it from being supplied with
one-sided information by the paper's owner, who generally
speaking does not have experience with the press and whose special
attribute s his economic capability to purchase the paper and the
administrative ability to publish t. A balance must be struck
between these two freedoms in a way which neither impairs the
publisher’s right to freedom of expression nor harms the rights of




the journalists and of the public. This balance must be effected in
such a manner as to enable the owner and publisher to determine
the general diréction of the newspaper without interfering in the
daily functioning of the editor and the journalists. Where the gap
between these two, the owner and publisher on the one hand, and
the editor and the journalists on the other, is so wide that it cannot
be bridged, the owner and publisher has the right to dismiss the
editor and the journalists, bearing the consequences of the
dismissals as required by law. Where a publisher does nct do s, he
must give the journalists a substantially free hand in their work, His
administrative prerogative does not permit him to infringe on the
press freedom of the journalisis. We are not talking only of the
prohibition against the publisher to threaten the journalists, but
even to indicate to them what is worthwhile reporting and what is
not, what style is desirable, or whether it is fitting to censure public
personalities, members of the government and the like. The
intervention of the publisher would be legitimate only where the
journalists write reports in which there is a near certainty that
security will be affected, for example, or which will invade privacy
to a greater degree than is reasonable. Invasion of privacy however,
must also be balanced against freedom of expression in all its
manifestations. (See, in the matter of balancing between the
protection of privacy and the freedom of expression and of the
press, the article by a judge of the Conseil d’Etat — the French
Supreme Administrative Court — Roger Errera, “Sur les justes
limites de la liberte d’expression” in Esprit, December 1990, p. 82,
and his article “Balancing Legitimate Rights: Freedom of the Press
and Other Rights in French Law” in Communications Lawyer,
Spring 1991, p. 14.) Together with this, the privacy of the injured
party must be examined. Damage tc the privacy of an unknown
person diffefs from injury to the privacy of a public figure. The
harm to the privacy of a public figure is more injurious since he is
known to many peopie and his reputation is likely to be damaged,
but on the other hand we must remember that the purpose of the
liberty of the press is precisely and mainly to permit criticism of
public personalities. The public is interested in such people, and
furthermore, the absence of criticism of public figures is iikely to
harm the authority of the law and democracy as it shows an absence
of surveillance of their activities. Public figures must be prepared
for the fact that, by virtue of their office, they will be more exposed
to astacks on their privacy. In fact, to a great extent they waive their
privacy by electing to be active in pubiic life. If criticism of such
individuals were not permitted, an important value of democracy
would be harmed.

" Intesting the one right against the other, applying all the
criteria we have dealt with, we arrive at the conclusion that it
is most reasonable to assume that the publisher, according to
his assessment of the function of the press in general and of
the publisher in particular, as well as in light of the approach
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of the journalists who worked on the Jerusalem Post prior to
the change in ownership, which was substantially different
from the approach and outlook of the publisher, could not
continue working with the editors and the journalists. From
an administrative point of view, he wanted to impose new
arrangements, such as operating a time clock. These
arrangements, legitimate in themselves, were a harassment to
the staff, since they had been accustomed to freedom of
movement and work on their own volition without coercion
in terms of the nature of their journalistic work and freedom
of expression and of the press. Their ideas, and the criticism
which they wanted to express of the government, its policy,
its leader, members and officials, was like a thorn in the side
of the publisher, and he did not allow the journalists the
liberty to write reports without his supervision and his
interference, While not making threats or ultimative
demands, he nevertheless gave advice and indicated
guidelines repeatedly. A journalist possibly ought to become
accustomed to a change of discipline in a newspaper, but he
is not bound to compromise in regard to interference with his
journalistic discretion. From the time that the parties decided
to try to work as a team, the appropriate balance was that the
publisher should define general policy but not intervene in
the daily life of journalistic reporting. His interference, albeit
not by threats but only through queries and directives, must
be deemed to be a change of circumstances in the context of
an employee who is a journalist, where it is not reasonable to
demand that the journalist continue working under these
conditions. The National T.abour Court dealt with this issue
in the maiter of Shlomo Shamli and Others v. the Israel
Communist Party (Maki) the Ottoman Society Kol Ha-am
Lid. {Appeals Report 34/3-54, Appeal judgment f 42 and fi:
the case of “Kol Ha-am™), which involved work for a
particular political party (Maki) where some of the plaintiffs
also worked as reporters for the party newspaper, Kol Ha-
am. Ideological identification was a basic condition for
establishing employee-employer relations. At a certain stage,
the party adopted a new political line. The workers wrote to
the central committee of the party that they were leaving the
party because they were unable to reconcile themselves to
the new line it had adopted, and in consequence thereof
those workers who had worked on the paper Ko! Ha-am
stopped working for it as well. The court, in dealing with the
question of whether a change of circumstances had been
constituted, which would grant entitlement to severance pay
as stated in the aforementioned Section 11(a), laid down that
generally speaking, where the resignation of a worker is on
ideological grounds — his outiook on matters of state,
society, religion or economics -— these are not to be deemed
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circumstances.., in labor relations for the purpose of Section
1i(a} of the law where the term “labor relations” comes
close to the term “conditions of work.” But in this specific
instance the court decided:;

The position is different when the worker is accepted for
his job and agrees to work precisely because he has a
particular religious, party or political outlook, and the
particular ideological identification constitutes one of the
prior conditions, if not the main one, for the establishment
of employee-employer relations. In such cases, political
affiliation and identity are part of the mutvally operable
qualifications....

-..This work does not resemble the work of those employed
in the service of the party in posts such as accountant,
driver, janitor, filing clerk, etc. Ongoing ideological identity
need not be demanded of these latter persons as a condition
for their continuing to work, and they are not entitled to
link the continuation of the work 1o such identity,

This is not the case in the work of those who are engaged in
ensuring the ideological and organizational existence of the
party, operating the party’s central institutions, managing
branches and departments, or engaging in formation and
propaganda — in all of these no person will work unless
out of full pofitical identity with the party. Where that
identity disappears, the case is dealt with by Section 11(a)
(at the end) where a person cannot be made to continue
working and serving faithfully for a political party after an
ideological barrier has been created between it and himself.
In the same way as Maki was entitled to dismiss workers
because of the political line of the party without breaching
the ban: “Thou shalt not discriminate,” so there were no
grounds for demanding that the employees continue
working when the basis which had led 1o their consent to
work had been changed. Where the situation of an
ideological split has been created, the question...of which of
the parties strayed from the ideological path - the party or
the worker — is no longer relevant, for in either event jabor
relations circuthstances had been created in which the
worker could no longer be demanded o continue in his
work. If he should resign, the resignation shall be treated as
a dismissal, and he is entitled to compensation. (p. 45)

It should be noted that the sixth part of the French Code du Travail
of 25 March 1935 deals with journalists in its first chapter, with
subchapter 2 dealing with the cancellation of a labor contract for
joumnalists. Section L 761-3 fixes the amount of severance pay
where a journalist is dismissed by the employer. Section L. 761-7 of
the same law indicates in which cases the journalist shall be entitled
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to severance pay and to rights under the above-mentioned Section
761-5. The first two cases deat with the cessation of publication of
a newspaper. The third case in which the journalist shail be entitied
to severance pay involves a substantive change in the nature or the
orientation of a newspaper, and whether this change creates a
situation likely to injure the worker's honor, his good name in
general, his principles, or his conscience.

“Changement notable dans le caractere ou I’orientation du
journal ou periodique di ce changement cree, pour la
personne empioyee, situation de nature a porter atteinte a
son honneur, a sa reputation d’une maniere general, a ses
interets moraux,”

Freely translated, the relevant paragraph lays down:

A substantive change in the character or the orientation of a
newspaper or a monthly, where this change creates for the
worker 4 state of affairs of a nature which, according o his
understanding, damages his honor, his general reputation or
his morat interests.

This section is known as “la clause de concience” - “the
conscicnce clause.” In his book Liberias publique et droits de
U"homme (Paris, 1988), Jacques Robert points out (p. 487 and ff.)
that this paragraph permits the journalist, in the instances cited
therein, to put an end to his work contract without giving advance
notice to his employer, and that he is entitied to severance pay as if
he had been dismissed. In the case of & change of ownership of the
paper, where the change in ownership results in a basic, principle
change, the operation of the “conscience clause” does not give rise
to any problems. As regards a change in the political orientation of
the paper, in order that it may be possible to put the “conscience
clause” into effect, the change would have to be suhstantial or
“notable” ~— that is to say that the change should be discernible not
only by the journalists themselves but by the readers of the paper
and the public at large (ibid., p. 488). Raymond Lindon, in his
article “La ‘Clause de Concience’ dans le statut des Journalistes”
(/. C. P., 1962, T), indicates that the above-mentioned paragraph
defends those journalists whose newspaper has undergone a change
in character or in orientation o such an extent as to force the
Journalists to write against their consciences, The writer insists that
the Jegislator recognized the supreme importance of giving free rein
to the journalist to write according to his conscience, and
consequentty deemed it right to legislate a special paragraph on this
subject. This stems from a recognition of the journafist's
responsihility and independence: His work must not be interfered
with,

This is how the National Labor Court viewed the issue
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in the matter of Kol Ha-am. The special character of the
journalist as a worker is such that a substantial deviation
from the newspaper's policy by the owner gives rise to
circumstances in which a journalist who resigns is deemed
entitled to the same conditions as if he had been dismissed.

This marks the limit of a newspaper publisher's
administrative prerogative, which stops at the point where
the editor’s right to journalistic freedom begins.

The plaintiff tried to continue working with the new
publisher. Moreover, the publisher, Mr. Levy, tried to work
with the existing team. Because of differences of outlook —
both qualitative views representing different political
attitudes and views on the degree of legitimacy of
interference by the publisher in the work of the journalists —
new circumstances were created in the course of time. Each
time, a further layer was added on to the differences of
opinion regarding the legitimacy and the extent of the
publisher’s interference. The plaintiff sounded a warning on
this — she spoke to Mr. Levy — but the conception of the
nature of the publisher’s work differed greatly between
them, The straw that broke the camel’s back was Mr. Levy’s
joining the Editors’ Committee in such a way as to tumn him,
at least de facto, into the editor in chief.

It follows, therefore, that the plaintiff is entitled to severance
pay under the terms of the concluding part of Section t1(a) as
quoted above.

The Right of the Plaintiff to Severance
Pay at the Rate of 180%

As we have stated, proof has been submitted to us to the
effect that severance pay of 180% has been paid in recent
years to a resigning and a dismissed employee alike. Severai
letters of dismissal to other workers, and the evidence,
substantiated this. The letters refer to the receipt of
severance pay “as customary” — 180%. No evidence to
contradict this was brought before us. What is more, when
the ownership changed, the new owner and publisher
announced that anyone wishing to resign, if this was
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accepted by management, would receive 180% severance
pay. The purpose was to cut down on the number of
employees with the object of improving the economic
situation of the defendant company. The editors, the plaintiff
and her journalist colleagues decided to try to continue
working in cooperation with the new management, Messrs,
Radler and Levy promised that they would enable them to
continue working under the same conditions. The period up
to the resignation of the group of journalists (amongst them
the plaintiff) must be viewed as a period of mutual
experiment prompted by mutual goodwill. As has been
stated, journalistic work is not ordinary work, The two sides
must be allowed an experimental period of working together
after a change of publisher and owner. For this reasen, too,
the promise to pay 180% to anyone resigning after the
change of ownership must be seen to apply as well to the
plaintiff and to her colleagues who resigned with her. The
plaintiff is entitled, accordingly, to severance pay at the rate
of 180%, deducting the amount accumulated in the pension
fund on account of severance pay exclusively, and we
declare our finding as such. We do not mention the specific
amount to which she is entitled, since in her declaration she
included the thirteenth salary in her calculation. We shall
deal with that forthwith, because she is not entided to
include this sum in calculating her severance pay.

The Calculation of the Last Salary
Constitutes the Basis for Arriving at
Severance Pay

The plaintiff argues that she is entitled to calculate her salary
as including the thirteenth salary as well. This contention is
not acceptabie. This amount is not part of the salary that
serves as a basis for calculating severance pay. This is
because Section 31 of the Law of Severance Pay provides
that the constituent parts to be taken into account for
assessing severance pay shall be laid down in the
regulations. The National Labor Court has insisted:

that the Knesset was alert to the fact that not the “overail
salary” but only the constituent parts to be laid down in the
regulations for that purpose “shall be taken into account for
the sake of severance pay.” The legislator used compulsory
terms both in regard to the provision of the regulations and
also to the question of the constituent parts which had to be
taken into account. (Labor Report 32/3--21, Shmuel
Margalit v. Bank Igud Le-Israel Lid. Labor Judgment D.7,
11, opposite the letter e}




Regulation 1 sets out these constituent parts in detail, and they
contain three items additional to the basic salary supplement for
seniority, cost-of-living allowance, and family supplement. Other
supplements which are included in the salary, including the salary
for the thirteenth month, are not included in the regulation and
consequently it was decided that this is not a determining element
for the purpose of calculating severance pay.

The claim to include the thirteenth salary in calculating the
basis of the payment of severance pay is dismissed.

The Cash Value of Sabbatical Pay

The defendant acknowledges that the plaintiff was, in fact, entitled
to a sabbatical of three months, but it maintains that she was not
entitled to redeem the salary in respect of a sabbatical after the
termination of the employee-employer relationship, The plaintiff
approached the editor, Mr. Frenkel, with a request that she take
advantage of her right to take a sabbatical, He asked her to continue
at her post and postpone taking the sabbatical since he wanted to
establish proper working relations with the new publisher.
Furthermore, Mr. Levy, the new publisher, asked her to change the
format of the weekly supplement which she edited, and he did so
after reducing her team of workers as part of the recovery program.
The plaintiff acted to the best of her ability in order to meet the
demand for a change in format, and worked many hours over and
above the norm, This was done out of a positive desire to cooperate
with the publisher. During this period she was precluded from
taking her sabbatical. The resignation was sudden, occurring in
light of the circumstances that had been created and the harm done
to the editor, Mr. Frenkel. The resignation was almost unavoidable
in light of the circumstances that had arisen and, as we have stated,
it must be viewed as a dismissal. The argument that the plaintiff
should have taken her sabbatical during the period of her
employment is invalid and hence made in bad faith. The defendant
should have appreciated the plaintiff's waiver of the opportunity to
take her sabbatical. She is, therefore, entitled to the cash value of
her sabbatical pay.

To sum up, the plaintiff is entitled to severance pay at the rate
of 180%, deducting the amount that stood to her credit or that was
paid to her from the pension fund on account of severance pay
exclusively, However, the plaintiff, in her amended declaration,
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stipulated the amount of severance pay due her on the basis of the
last safary including the thirteenth salary. We have come to the
conclusion that the basis of the salary for the purpose of severance
pay must be calculated without taking into account the thirteenth
salary. The plaintifl is aiso entitled 10 the cash value of three
months’ salary in respect of the sabbatical, amounting to N§13,017.

Compensation for Deferment

The plaintiff is not entitled to compensation for deferment of the
payment of the conversion of the sabbatical, This amount would be
payable as compensation in respect of a breach of contract by virtue
of the fact that the right to a sabbatical was infringed upon, and in
respect of wages for work, The effect is the same as the conversion
of leave into pay on advance notice, payable after the termination
of the employee-employer relationship, The plaintiff, however, is
not entitied to compensation for deferment of severance pay. The
plaintiff received 100% of her severance pay, that is to say she
received severance pay according to the law. The amount tha: was
deferred was the addition which is paid by virtue of an agreement
or a promise. This is not severance pay according to the law and,
therefore, it is not subject to compensation for deferment of
severance pay. At the same time, it constitutes an obligation that
has accumutated and hence must be paid at its real value, namely
together with differences of linkage and interest at the lepal rate
from the date 9.1.90 (We order linkage from this date only and not
from the date of the termination of the employee-employer
relationship, since this is what was claimed in the amended
declaration.}

The defendant must pay the plaintiff court charges of N§3,500
within 30 days of the date of the handing down of this judgment.

Given today 4 Iyar 5753 (25.4.93).

Elisheva Barak,
Judge

Mr. Joseph Hadani,
Labor Representative

Translated by Sam Levin
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English Abstracts of Hebrew Articles

PEACE HAS 20 FACES: ISRAELI AND ARAB NEWSPAPERS
THE DAY AFTER THE SIGNING OF THE ISRAEL-PLO
AGREEMENT / Menachem Micheison

A survey of the Israeli press on September 14, 1993, the
day after the signing of the lsrael-PLO agreement in
Washington, reveals a distinct absence of euphoria, in
contrast to the reaction after the Begin-Sadat ceremony,
possibly because events happened so quickly, leaving
more questions than answers.

The press that day reflected the major debate dividing
the Israeli public between the right, which denounced
the agreement, and the left, which supported it.
Significantly, Haaretz, which had always advocated
direct contact between Israel and the PLO, ran a
businesslike headline across the front page in a type
size that, while larger than uswal, did not signal
celebration: “Israel and PLO Sign Agreement. Rabin
Likely to Visit Morocco en Route From Washington.”
The rest of its coverage was equally sober,

The Labor Party’s Davar, by contrast, used an
oversized color headline (blue, as for holidays) across
the front page announcing, in a play on words on the
traditional Yom Kippur blessing: “May You Be Signed
and Sealed With Happiness,” and ran a full-page photo
of the Rabin-Arafat handshake together with Clinton,
with no caption — for who, after all, did not know
what the photo conveyed? Mapam’s Al Hamishmar
similarly emphasized the importance of the event both
visually and editorially, with a front-page headline
quoting Rabin: “Enough Tears and Blood.”

On the other side of the political map, the National
Religious Party’s Hazofeh ran a modest-size front-page
photo of the event. A subhead warned: “Arafat Did
Not Reject Terror,” while a statement issued by the
NRP denounced the move as a degrading submission
by Israel to terror. In a special article, the editor
related that he had rejected an invitation to travel to
Washington along with the other newspaper editors
for the ceremony, as he did not regard the event as
a day of celebration. Rather, he wrote, it was a day
of deep concern for the Jewish people and the State
of Israel. The editorial accused Rabin and Peres of
deceiving the public by declaring their opposition to
a Palestinian state, as this development was clearly
inevitable. Another columnist labeled the event a black
day for the State of Israel.

Another paper critical of the agreement was Rabbi
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Schach’s ultra-Orthodox Yated Neeman, whose front
page was more or less the same as usual except for
a modest headline in white on black pertaining to the
event. The reports on the topic took up only a third
of the upper part of the front page, the rest of the
page consisting of engagement and other communal
notices. The paper’s editorial labeled the agreement the
“death of Zionism” in that Israel’s historic claim to the
territories was being relinquished. The lead headline
in Agudat Yisrael's Hamodia took up only five of
the paper’s nine columns, printed in ordinary-size type,
while the rest of the page was devoted to everyday
notices. A lead article on page two termed the signing
in Washington a “ceremony of surrender” on Israel’s
part. The ultra-Orthodox Yom Leyom, sponsored by
the Shas movement, devoted over half a page to the
event a day later, due to its early closing time. Shas,
a member of the government coalition, had to contend
with sharp opposition to the agreement within its ranks,
and ran a cautious editorial that termed the event a
“turning point” in relations with the Palestinians but
not yet an end to terror or the start of “true peace.”

The Jerusalem Post, viewing itself primarily as a
conveyor of news, mot ideology, despite its rightist
leanings, ran a large color photo of the handshake
on page one, a format reserved for Fridays, holiday
eves and special events. The editorial, and a letter
by the publisher, however, criticized the agreement . as
ill-conceived and dangerous.

Pride of place in graphic ingenuity went to the three
afternoon dailies — Ma'ariv, Yediot Aharonot and
Hadashot — which devoted most of their issues to the
event, leading off with dramatic first pages. Catering
to broad readerships, however, they avoided adopting
an explicit position on the agreement and presented
varied opinions by prominent public figures.

All four Russian dailies in Israel — Vesti, Novosti,
Nasha Strana and Vremia — devoted their lead
articles to the event. Nasha Strana, .identified with
Labor, praised the agreement, while Vesti and Novostf
reflected the rightist position.

The three Arabic dailiess — Al-Quds (Jerusalemy),
An-Nahar (Jerusalem) and Al-Jttihad (Haifz) — all
supported the agreement, especially Al-frtihad.
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A FREELANCER IS NOT CONSIDERED AN EMPLOYEE:
Judgment in an Appeal by Eli Cohen vs. Yediot Aharonot

A judgment handed down in Israel's National Labor
Court on June 17, 1993, dealt with the question of
whether a freelance journalist could be considered an
employee of the daily Yediot Aharonot. The facts
established by the Tel Aviv Regional Court in a prior
judgment were that the appellant, Eli Cohen, who
had resided in Copenhagen during the relevant period,
had sent articles to the respondent, Yediot Aharonot,
as well as to other mewspapers, mostly at his own
initiative. Yediot paid him only for the articles it
published. Nevertheless, the appellant was listed in the
Journalists” Yearbook as a member of Yediot’s staff
and held a press card issued by the paper for part of
the period in question. The Tel Aviv court, however,
decided that Cohen had acted purely as an independent
agent, especially as he had freelanced for two other
papers and had also worked part time in another field
entirely,

The appellant claimed that his association with two

other newspapers did not invalidate his status as an
employee of Yediotr, inasmuch as the latter had used
him to cover certain events, sometimes at its own
initiative and for a fixed fee.

The national court pointed out the difficulty in
differentiating between an employee or an independent
contractor, on the one hand, and a freelancer, on the
other. The latter category of employment is relegated
entirely to the fields of entertainment, the arts and
the press, where it is customary that outside workers
receive assignments and what is termed “salaries” but
are not considered employees. The court emphasized
that a formal a/greement must exist between the two
sides in order to establish a legal employer-employee
relationship, and any other factors, such as ongoing
payments, the issuing of a press card, or listing in a
yearbook, cannot determine this status. The appellant,
therefore, could not be considered an employee of the
newspaper.

ON COMMUNICATION AND AUDIO
CASSETTES IN “HAREDI” SOCIETY /
Menahem Blondheim and Kimmy Caplan

Discourse based on oral communication parallels the
importance of the written word in haredi (ultra-
Orthodox) society in Israel. Numerous sermons, lessons
and speeches are delivered weekly in the ultra-Orthodox
community, a phenomenon which has been virtually
ignored in academic research.

The audio cassette has become a particutarly popular
medium in haredi scciety, used mainly to reproduce
sermons and lessons. A stock of over 6,000 titles at
any given time is available for purchase or borrowing
at an affordable price. This material is essential to
any attempt to understand ultra-Orthodex society and
religious beliefs as well as the community’s problems
and how they are addressed.

One feature of this society is its total rejection of the

secular media, including the press, radio and television,
justified by the following arguments:

(1) The Israeli media is politically affiliated with the
left wing and therefore associated with the PLO.

(2} Journalists and reporters have low moral standards
and, according to certain preachers, are interested
only in publishing sensationalist articles. They do not
hesitate, therefore, to block efforts to save people or
to disclose valuable information to Israel’s enemies.
Their low moral standards have a negative influence
on society, especially on youth.

(3) Spending hours on watching television, listening to
the radio or reading newspapers is a waste of precious
time which could be better utilized. Essentially, the
media belittles the value of time by focusing on
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insignificant topics.
{4) Religious and secular interpretations of reality differ
so greatly, that by definition the secular approach
cannot appiy to a religious persomn.

Most preachers, aware that technology has created

new and threatening access to unknown ideologies
through the media, are seeking to utilize one particular
medium to their own advantage, a phenomenon which
may aid in fostering an even more closely knit society
within the haredi world.

A MILLION READERS AS AGAINST 2,000

WORDS / Hayim Baltsan

Approximately a quarter of the adult population of
Israel — nearly a million people — do not read the
Hebrew press, but rather continue reading foreign-
language newspapers long after their arrival in Israel,
although they speak Hebrew. Of them, some half-million
read Russian, while the others read English, Yiddish,
French, German, Hungarian, Amharic, Rumanian and
so on. The existence of an alternative foreign-language
press perpetuates this habit, resulting in a permanently
minimal command of the Hebrew language on the part
of immigrants, since their vocabulary is never enriched
by reading. By contrast, most new immigrants in Israel
begin speaking Hebrew, however haltingly, a month or
two after they arrive, and within one to three years can
make themselves understood regardless of their accent.

The problem with reading the language is the difficulty
of reading unvoweied Hebrew. Voweled Hebrew, by
contrast, is easily learned, but is used onty in children’s
books, prayerbooks, the Bible and books of poetry.
Otherwise, it is totally absent in everyday Israch
life, although the obligation to vowel Hebrew printed
matter is contained in a law dating back to the
period of the founding of the state in [948. Had
the law been enforced, thousands of Hebrew words
would not be homonymns necessitating guesswork
or reliance on a grasp of the context for word
comprehension. Instead of investing large sums in
promotional gimmicks, newspaper publishers could
attract thousands of additional readers with a relatively
small investment in voweled printing.

The existing situation demands a rich Hebrew
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vocabulary on the part of the reader so that he can guess
the correct meaning of the printed word in context,
However, the vocabulary of news reportage is fairly
limited, and a list of commonly used words could easily
be drawn up. Back in 1935, a list of some 2,000 words
that accounted for 95% of the vocabulary of student
texts was drawn up for the purpose of devising school
curricula. In 1938, the newspaper Haaretz undertook
a similar project, motivated by the large immigration
from Germany, and assigned one of its senior reporters,
Barukh Krupnik (later Karoh), a linguist, to prepare a
listing of the most frequently used words in the paper.
Titled “2,000 Words in the Newspaper Vocabulary,”
with translations into German, this pocket dictionary
was indeed used by many immigrants from Germany,
who trained themselves to read Haarefz,

More recently, in 1970, research on “Basic Words
in Newspapers and Periodicals™ was published by Dr.
Raphael Belgur, listing 3,785 frequently used words.
However, this does not address the needs of the
beginner reader whose primary interest is froni-page
news and not literary, technical or analytic terminoclogy.

Today, in the word-processing age, the process of
locating a particular kind of vocabulary in various
newspapers and compiling a frequency list is simple.
Thus, if a beginner reader with a vocabutary of 500-1,000
words which he knows by sound or in voweled print
could acquire a booklet of 2,000-3,000 frequently used
words, with translations, phonetic pronunciation and
rate of frequency, he could be motivated to begin
reading the Hebrew press.
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“THE JEW” — THE FIRST JEWISH
PERIODICAL IN AMERICA / Gad Nahshon

The separation of church and state led to the perception
of the United States during the first half of the
eighteenth century as a liberal society offering hope
to all. The small Jewish community (4,000 of a total
population of 9.6 million in 1820) put great faith
in the Constitution and in the spirit of democracy,
championing the principle of tolerance. Originating
in 1654 with the immigration of a small group of
Jews from Recife, Brazil, to New Amsterdam, the
Jewish population centered primarily in New York
(approximately 1,000 of a total population of about
250,000), with communities as well in Philadelphia,
Savannah, Charleston and Boston.

The early Jewish community integrated well into
the county’s commercial as well as cultural life and
had great expectations for full acceptance. Having
no rabbinic establishment, the community embraced
religious liberalism, although mixed marriage was
shunned and meant automatic communal exclusion.
Yet, to their disappointment, anti-Semitism did exist
and political equality for Jews was not complete.
This bitter truth was reflected in the political career
of New York’s Mordecai Emanual Noah {1785-1851),
the unofficial “spokesman of the Jews.” An unusual
figure, Noah was active in the Spanish-Portuguese
She’arith Yisrael synagogue while also pursuing carcers
as a politician, editor of the National Advocate, a
diplomat who experienced discrimination, thinker and
playwright. A passionate advocate of change in the
Jewish persona, and especially the productivization of
the Jew, he attempted in 1825 to establish a Jewish
state near Buffalo, N.Y., which he called Ararat.

The development of religious pluralism in the
new continent stimulated the imagination of various
Christian churches and sects, especially during the
1820s. These groups focused on knowledge of the
Bible, leading to increased interest in the Jews and
an emphasis on the mission to convert, or evangelize,
them. This phenomenon came as a shock to the Jewish
population, mostly of Spanish-Portuguese descent, who
had inherited the trauma of the “Marrano syndrome”
of flight from the threat of the Inquisition which had
hounded their forefathers not only in Europe but in
Latin America as well. The prospect of a Christian

mission in America evoked dread in them.

The evangelical mission to the Jews was spearheaded
by a well-oiled and multi-branched organization called
the American Society for Meliorating the Condition
of the Jews, founded in 1820 in Albany, N.Y., and
active until 1860. Its aim was to “evangelize” the Jews
and “settle” them in agricultural colonies in an effort
to make them “productive” — an idea that, ironically,
parallcled the Jewish Enlightenment and that proved
influential in church circles. One of the leaders of the
movement was John Quincy Adams, the sixth president
of the U.S., which gave cause for concern to the Jewish
community. The moving force behind the society was a
preacher named Joseph Frey, formerly Joseph Samuel
Levy, a convert to Christianity, as was his wife, Hanna
Cohen, The society’s greatest public relations success
was a monthly titled, misleadingly, Israel Advocate,
which had a subscription of 20,000. Masquerading as a
Jewish periodical, it featured information on converts
to Christianity. It soon elicited a response in the form
of The Jew (1823-25), the first Jewish periodical in the
new continent, born out of a fear of the influence of
the mission on the American Jewish community. Its
publisher was Samuel Henry Jackson, a httle-known
figure who was born in England and immigrated to
New York in 1787. Moving to Pennsylvania, he married
a Christian woman, was widowered, and returned to
New York where he raised his five children as Jews.
He immersed himself in Jewish studies and became the
official printer for Congregation She’arith Yisrael and
possibly the first Jewish printer in America to print
both in Hebrew and English. He himself later bound
all the issues of The Jew into two volumes, which are
housed in the Rare Books Section of the New York
Public Library on 42nd Street.

The Jew, according to the masthead statement,
was “a defence of Judaism against all adversafies
and particularly against the insidious attacks of the
“Israel Advocate.,” Disregarding current events from
the Jewish world, the periodical, true to its stated aim,
was a response to the [Israel Advocate and as such
filled the needs of the She’arith Yisrael membership.
Jackson combatted the missionary challenge as an
American imbued with the new democratic vatues.
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“The right of defemse is a natural right,” he wrote.
Pursuing a theological approach reminiscent of the
Talmudic debates of the Middle Ages, he quoted
extensively from both the Old and New Testaments,
displayed a keen knowledge of Jewish history and the
Jewish Enlightenment movement, and above all reflected
Jewish pride. He researched each and every report on
conversions to Christianity that appeared in the Israel
Advocate, exposing a portion of them as having taken
place in Europe as well as other faisifications. Jackson
utitized sources of information on the topic of the
mission impressively, for example detailing attempts in
America to evangelize by means of kidnapping Jewish
children, which ultimately failed because the courts

would not recognize such conversions, in contrast to
the reality in Europe at that time.

In detailing the activities of the mission, including -
widespread anti-Semitic sloganeering, Jackson shed light
on the strong pressures that were exerted on the Jewish
community at the time. He established a precedent by
demonstrating to the Jews of his time that they must
not submit to any authority that negated their faith.
The pioneer of the Jewish ethnic press in the U.S., he
established the basis for subsequent periodicals: Isaac
Leeser’s Qccident (1843), Isidor Bush’s German-language
Israels Herold (1849), Robert Lyon’s Asmonean {1849),
and eventually the highly successful weekly The Jewish
Messenger (1857) edited by Rabbi Samuel Myer Isaacs.

THE FIRST GENERAL NEWSPAPER IN
JERUSALEM AND ITS ANONYMOUS

EDITOR: DID A. M. LUNCZ EDIT A
PRO-MISSIONARY NEWSPAPER? / Joseph Lang

The 1882-84 period witnessed lively journalistic activity
in Eretz Yisrael, especially in Jerusalem, although the
duration of the periodicals that were launched proved to
be brief. Among these was a unique muitilingual weekly
titled Jerusalemer Anzeiger in German and Gazette de
Jerusalem in French, which began appearing in January
1882. The paper’s aim, as stated by the anomnymous
editor, was to provide up-to-date, reliable information
to all Jerusalem residents and not just to those
who read Hebrew (who were served by the extant
Hebrew-language Sha'arei Zion and Havazelet).

The first issue ran some 100 copies, for subscribers
only, while the population of the city then was some
30,000. It soon became clear to the management that
additional subscriptions would be necessary. The paper
was printed in a double-column format in English and
German, with occasional items appearing in French
and in Hebrew. Its content ranged far beyond the
narrow confines of Jewish Jerusalem, reporting on
travelers to and from the city, train and ship schedules,
weather forecasts and weekly schedules of events within
the various communities in the city — Greek, Jewish
and Moslem. A column on social and cultural events
included mainly news of the Anglican community in
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Jerusalem and Jaffa, then marking 40 years since its
establishment in Jerusalem. Another body that received
coverage was the German Exploration Society for
Palestine (Deutscher Verein fiir Erforschung Palestina).
Significantly, although over half the population of
Jerusalem was Jewish — some 16,000 residents —
hardly any news on the Jewish community was included.

Little is known about the newspaper or its editors.
Researchers have assumed that the publication was
Jewish because the acting editor, listed inconspicuously
on an inside page, was Avraham Moshe Luncz, a noted
Hebrew journalist. Yet, based on the contents, that
assumption is questionable. An important clue in this
context is a staiement that appeared in the contemporary
newspaper Warte, published by the Templer community,
pointing to the importance of the appearance of a
general newspaper catering to all religions in Jerusalem.
Several individuals joined forces for this purpose, the
statement continued, including A. M. Luncz, with the
writer expressing the hope that “the rabbis” would not
place obstacles in the way of the publication.

Based on the contents of Anzeiger, the backers were
probably German- and English-speaking missionaries
and merchants affiliated with Christ Church, known




as O"rPwni o™ayn, who were interested in having
their own communications organ but were aware of
the necessity of widening out the potential audience by
addressing the periodical as well to European consular
personnel, European settlers, including the Templers,
and especially European pilgrims and tourists. Luncz
was taken on as acting editor probably in order to
attract a Jewish readership, but the real editor, or
at least one of the initiators, was the controversial

Wilhelm Moshe Shapira, a dealer in antiquities, books -

and souvenirs and a convert to Christianity. He was
interested in utilizing the paper in his war against the
French archeologist Charles Clermont-Ganneau, who
had exposed Shapira’s merchandise as fake.

Luncz probably joined the paper out of financial
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necessity rather than a conviction in the need for a
general newspaper in Jerusalem, since a book of articles
on Jerusalem that he had recently edited and published
had ieft him deeply in debt. In any event, his name
disappeared from the newspaper after the fourth issue.

Thereafter, Anzeiger, which had not yet managed
to obtain a license from the authorities, continued
publication as a “supplement” of the established
Hebrew-language weekly Havazelet, a common ploy
at the time. However, in March 1882, Anzeiger’
application for a license was officially rejected,
whereupon the newspaper ceased publication. The
extant eight issues serve as a singular source of
information on little-known aspects of Jerusalem on
the eve of the First Aliyah.

“HADASHOT MEHA’ARETZ”: A BRITISH
ARMY HEBREW WEEKLY (1918-19) AND

PRECURSOR OF “HA’ARETZ” /

Mordecai Naor

By 1917, three years after the outbreak of World
War 1, all the newspapers in Eretz Yisrael had closed
down, marking an end to a 50-year period of Hebrew
journalism there, A new journalistic period began a
year later, in April 1918, with the appearance of
Hadashot Meha’aretz (“News of the Land”), a Hebrew
weekly published by the British army, which by then
had captured the southern part of Eretz Yisrael,
including Jerusalem. The weekly, which lasted for a
year, constituted the only Hebrew-language periodical
then, and contributors included the leading journalists
and writers of the time, such as Moshe Smilansky and
Mordecai Ben-Hille! Hacohen.

Hadashot Meha'aretz was in fact one of a series of
six interrelated weeklies published by the British from
their headquarters in Cairo, led by The Palestine News
in English, and including Jaridat Falastin (“Palestine
Newspaper™) in Arabic, as well as three Indian-ianguage
papers aimed at the large contingent of Indian soldiers
serving with the British.

The British apparently had two motivations for
publishing these newspapers: communicating certain
Inessages to the various contingents of soldiers serving

under them, and gaining accessibility to the civilian
population, Both aims were reflected in the Hebrew
edition, as a portion of the thousands of Jewish soldiers
were fluent in Hebrew (especially the Jewish Legion),
while the British attached importance to reaching the
Jewish population of Bretz Yisrael. Another target
audience may have been Jewish refugees from Eretz
Yisrael who fled or were exiled to Egypt with the
outbreak of the war.

The editor in chief of the series was Lt-Col
Harry Peary-Gordon, a London Times editor who
had been drafted into the wartime information effort,
The first managing editor of the Hebrew edition
was Joshua Kanterovitch, a Jerusalemite with some
journalistic experience, who was soon replaced by
his assistant, Barukh Bina, an exile in Egypt. Five
issues were published in Jerusalem, and from no.
6, the paper was published in Cairo. An important
addition was a literary supplement which appeared 20
times from July 1918 onward. Although Hadashot
Meha'aretz was formally an army periodical and ran
a column of military commentary on page one of
every issue, it functioned as ancivilian paper in every
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respect, carrying general and local news, information,
editorial commentary and advertisements. It also ran an
occasional supplement titled “The Gazette” which was
a Hebrew translation of the official British newspaper
and featured government notices. The importance of
Hadashot Meha'arstz undoubtedly lay in the very fact
that it appeared at ali in that difficult, dramatic period
when the country was still undergoing conguest and
the beginning of postwar rehabilitation. Moreover, it
received a subsidy of 20 Egyptian pounds per issue from
the Zionist Executive in Jerusalem. The only newspaper
in the country for a certain period, it constitutes an
invaluable historical source on the Jewish yishuv,
Palestine and the Jewish Legion.

Although the newspaper expanded from eight to
twelve pages and later even to sixteen at the start of
1919, The Palestine News and all its affiliates were put
up for sale by the British at that time as part of their
effort to phase out all extraneous military bodies with
the war’s end.

Dr. Chaim Weizmann, anxious to transfer ownership
of Hadashot Meha'aretz to the Zionist leadership,
contacted a well-known Jewish philanthropist in Russia,
Isaac Leib Goldberg, and persuaded him to acquire it.
Goldberg soon immigrated to Palestine, bringing with
him an experienced publisher from Russia, Solomon
Salzmann, who oversaw the transfer of the paper from
Cairo to Jerusalem. The new publisher decided to turn
the periodical into a daily and change its mame to
Ha'aretz (“The Land™), for which he needed permission
from the military government. While the authorities
agreed to approve the newspaper becoming a daily,
they insisted that the original Hebrew title be retained.
In the event, a small change was made in the titie
with the remewal of publication in June 1919 under
the editorship of Dr. Nissan Turov — to Hadashot
Ha’aretz — and in December of that year it became
Ha‘aretz, a daily that was and remains a mainstay of
the Hebrew and Israeli press to this day.

URI ZVI GREENBERG’S “ALBATROS” / Yohanan Arnon

Albatros, a short-lived avant-garde Yiddish periodical
(1922-23) edited in Warsaw and Berlin by Uri Zvi
Greenberg, the Hebrew and Yiddish poet, was one of
the vehicles for the outburst of Yiddish expressionist
poetry following the horror of World War I and
the accompanying pogroms against the Jews. Other
periodicals in a similar vein were edited by poets Peretz
Markish, Melekh Ravitch and Michael Weichert. The
importance of the new literary genre created by
Greenberg and his colleagues — Yiddish expressionism
— Hes is the Hnguistic innovations they introduced,
which drastically changed literary Yiddish from that of
such previous writers as Peretz and Mendele.

A statement of purpose in the first issue of Afbatros
in September 1922 referred to the exterritoriality of
the Jewish people, the wounds of an entire generation
and the terrible suffering as accounting for the cruelty
of the poetry and of the illustrations contained in the
magazine.

Greenberg, in an opening piece, criticized negative
aspects of modern Yiddish poetry — banality, absurdity,
alien, borrowed elements, an absence of talent — but
hastened to reassure the reader that criticismm was
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not the purpose of the magazine, and that cultural
deficiency stemmed from the absence of a Jewish home
and the ejection of the population from the shtet] to the
sterile cities. The first issue of the magazine contained
four chapters from his poem “World in Decline™ {(other
chapters appeared in Markish’s Khaliastre and in other
magazines), a pessimistic work on the hopelessness
of the world in general and the fate of the Jew
specifically, with repeated references to Christianity and
the crucifixion. All is naked — the world, humanity,
religion. Poetry, therefore, is naked too.

Of the ten pieces in the second issue, which appeared
in November 1922, five were by Greenberg, beginning
with his prose poem “Man Cries Out,” an expressionist
protest that suggests Edvard Munch’s contemporary
painting “Scream” and other contemporary art. In
another prose poem, Greenberg addressed Jesus as his
brother, declaring that although they were not crucified
on a cross together, they were united as one entity.
Greenberg’s identification with Jesus, as well as with
other rebels such as Shlomo Molkho and Shabtai Zvi,
was ongoing, and was reflected in his later Hebrew
poetry as well.




In a similar vein, Ber Horowitz's “From the Book
of Jesus the Nazarene” portrayed a vision of the end
of days in which all messiahs would be released from
their crosses, and the long-awaited last messiah, son
of David, would await them beneath the Arch of
Titus, whereupon the other messiahs would set up an
endless forest of crosses and mankind would come to
a gruesome end.

Greenberg, in a poem titled “The Cry of the Land”
(one of two he wrote by that title), depicted a sorrowful
landscape of barren women and men coming to the
marriage alter but begetting no children, only snakes
and owls, just as Jesus was begotten from the holy
ghost. Another poem by him, “Red Apples From Trees
of Sorrow,” was written under a pseudonym — Mustafa
Zahib — testimony to an initially romantic view that
he, as many other Europeans, held of the East and
its inhabitatnts, which was to change as a result of
the hostile attitude of the Arabs to Zionism and the
State of Israel. This work, written in a colorful style
reminiscent of Isaac Babel’s, was filled with allusions
to Christianity as well. “Holy mother, are you a
Bethlehemite? And perhaps my name is Jesus.” And:
“Why do they still carry Mother Mary of gold in
the middle of the procession...and white snow covers
the ground. Why do lamps still burn and candles
illuminate the wakening eyes of my naked brothers, the
Galileeans? Ha ha....” Describing a soldier coming to
a house, and to a woman, he wrote: “Receive my seed
for the sake of the existence of the world, woman!
Jesus will be born, don’t be frightened, Jesus will be
born.... Someone else will sleep with my wife at home,
probably some priest with a bald pate (priests don’t go
to war).”

This provocative material elicited confiscation of the
issue of the magazine and notice of a judicial suit
against the editors by the Polish censor. Greenberg did
not wait for the suit to be initiated, and left Warsaw for
Berlin, a more enlightened and liberal literary center,
where he used the name Ure Hirsch (a translation of
“Zvi”)-Landmann (his mother’s maiden name). There
he came into contact with other immigrant writers from
Galicia and Warsaw, as well as with major German
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writers and poets such as Flse Lasker-Schueler, who
had a great influence on him and introduced him to
leading literary and artistic personalities.

It was a period of unprecedented runaway inflation,
In November 1923 Hitler staged his putsch in Munich,
for which he was jailed. The final issue of Albatros (No.
3-4), launched in this agitated environment, contained
30 pages rather than the previous 20, and was more
esthetic as well, with ten illustrations. Greenberg may
have managed to acquire contributions for his literary
effort from his colleagues in Berlin.

Max FErich, lamenting the loss of indigenous Jewish
cuiture in “A Letter to Uri Zvi Greenberg,” described
Greenberg as a wandering Jewish Mephisto who had
acquired alien metaphors, an alien language and even
the figure with the cross. .

Greenberg’s “In the Kingdom of the Cross,” which
subsequently became famous, appeared in this issue
as well. A long work of 425 columns divided into
19 chapters, it contains graphic, surrealistic depictions
of the destruction of Europe. The tone is set at the
beginning with images of a dark forest, valleys of
sorrow and terror, and corpses hanging from trees with
wounds still bieeding. Greenberg identifies himself as
an owl, bird of elegy in the European forest of sorrow,
prophesying “a black prophecy: You will not know the
terror in your flesh when the poisonous gases come to
end all....”

Despite his ties with cosmopolitan and even
communist circles, Greenberg reached the conclusion
that leaving Europe was the only possible step for the
Jewish people. In the closing piece of the magazine, “The
House of Sorrow on Slavic Land,” he acknowledged
the difficulty of leaving home — even a house of
sorrow -— and setting out for a far place, yet the
“house of sorrow on Slavic land vomits up its Jewish
inhabitants.” Most go to America, he wrote, but a
small convoy, himself inciuded, makes its way toward
the sun. He confesses that he wants to live in Europe,
where he was born, but that this is impossible. Perhaps,
he says, the East will take him back....

A vyear later, Greenberg immigrated to Eretz Yisrael,
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“RIMON” = “MILGROYM”™: AN UNUSUAL
ARTS MAGAZINE IN HEBREW AND
YIDDISH 76 YEARS AGO / Menuha Gilboa

Rimon (“Pomegranate™ was a unique Hebrew
periodical devoted to the arts and literature published
in Berlin every few months during 1922-24 in parallel
with a Yiddish version, Milgroym — a title with the
same meaning. While the same drawings — some in
color — were used in both versions, and Teviews
and reports on the arts were identical translations —
probably from German —- the literary segments in each
magazine were original and untransiated.

The first half of each issue was devoted to painting,
with the opening article of the first dual issue consisting
of a comprehensive discussion of modern art by art
editor Rachel Wischnitzer-Bernstein. Other articles in
various jissues were on Cezanne, with reproductions
of his work; da Vinci; a comparison between the
philosophy of art of the Middle Ages and contemporary
art; an analysis of contemporary porirait painting; and
aspects of graphic art. Iilustrated articles on Jewish
artistic themes included “The Synagogue in Mohelev”
and “Jews in the New Art” on the occasion of an
exhibition of Russian art in Berlin in 1922,

All the articles were written by Jewish art experts, and
where the subject-matter was general, the illustrative
drawings were nevertheless mostly by Jewish artists and
on Jewish themes.

The literary section included poetry, short stories and
essays. Such poets as S. Ben-Zion, Jacob Fichmann,
Jacob Koplewitz, Itzhak Katzenelson, Avigdor Hameiri-
Feuerstein and Uri Zvi Greenberg were represented.
Writers whose stories were published included Jacob
Steinberg and S. Y. Agnon.

Of particular interest are the literary analyses, for
example Micha Yosef Berdyczewski on “Ethics and
Beauty” and Zvi Wislawsky on Y. L. Pinsker. There is
also an analysis by A. L. Patkin of the plays staged by
Habimah; an article by Moses Gaster on the shield of
David as a Jewish symbol; memoir segments by Samuel
Joseph Ish-Horowitz from the late 1870s and the 1830s
on the influence of the Entightenment and the Zionist
movement on him; a letter by Bialik on “the holy
Yisrael Wexer” and two works by Wexer; a homage to
Bialik by Shau! Tchernichowsky; and articles on Jewish
history by Simon Dubnow. An article on the state of
the Jewish theater in Russia illuminates the crisis it
was undergoing as a result of Communist mmfluence.

The dual magazine was exceptional for its time in
its esthetic presentation as well as in the breadth of
its artistic and literary scope, free of ideology yet with
a decisive Jewish point of view. Six issues of each
version appeared.

THE KISCH-SCHWARTZ DUEL: AN
FEARLY CHAPTER IN THE STRUGGLE
FOR A FREE PRESS IN ERETZ VISRAEL / Shimon Rubinstein

The Hebrew press in Eretz Yisrael viewed itself as having
a special obligation in the upbuilding of the Jewish
national homeland during the pre-state period, a view
shared by the Zionist leadership and the establishment
in the Jewish yishuv. This sense of mission resulted in
self-imposed limitations on what was publishable in the
interest of the national good, a conception that was to
serve as the basis for the voluntary self-censorship press
authority — the “Editors’ Committee” — established
after the formation of the state.
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This concept developed gradually, with the boundary
between professional journalistic integrity and “Zionist
discipline” largety undefined, until a major crisis in
1924 sharpened the issue. The protagonisis were Col.
Frederick Kisch, chairman of the Zionist Executive in
Jerusalem and head of its Political Department, and
Shalom Schwariz (later Ben-Barukh), manager of the
STA news agaency, a branch of the Jewish Telegraphic
Agency (JTA). Kisch, a lieutenant-colonel in the British
Army with a promising military and diplomatic career,




had been persuaded to move to Jerusalem by Dr.
Chaim Weizmann in order to represent the Zionist
Federation in its dealings with the British Mandate as
well as to act as spokesman to the Arabs in an etfort to
attain peaceful coexistence. Kisch regarded the Zionist
Executive as a provisional government in every sense, in
contrast to the Va’ad Leumi (“National Committee™),
which, while created to conduct Jewish communal
affairs in Eretz Yisrael, did not set policy vis-a-vis the
Mandatory authorities or any other international body.
Similarly, he believed that, inasmuch as the Hebrew
press was defined as a national press, it was obliged to
coordinate editorial policy with the Zionist Executive,
especially on sensitive issues, s0 as to avoid causing
damage to the Jewish national cause.

Schwartz at that time issued an English-language daily
in Jerusalem, The Palestine Bulletin, which became an
important communications vehicle as it was read by
the senior Mandatory officials as well as by the Arab
ieadership in Eretz Yisrael In J anuary 1924 the Bulletin
ran an article on a sensitive subject from the Zionist
point of view — the Citizenship Law, which until
then had not been published because of anti-Semitic
sentiment by the British Mandatory authorities as well
as fear of Arab opposition to the right of veteran
Jewish residents, and especially Jewish immigrants to
the country, to be granted citizenship. The yishuy
leadership took a grave view of what they perceived as
evasion on the part of the Mandate government on this
issue, inasmuch as one of the stated purposes of the
Mandate was to facilitate the granting of citizenship
to immigrant Jews as future citizens of the Jewish
“national home.”

Still, Kisch felt that because the issue was so
sensitive, Schwartz should have shown him the article
before publication, Moreover, it was not the first
time that Schwartz had used journalistic license
daringly: sometime beforehand, he had been asked
to extricate Schwartz from a run-in with the Mandate
authorities for publishing a letter from one of the
government departments to the Zionist leadership
without authorization,

Kisch reprimanded Schwartz severely for publishing
the article on the Citizenship Law, and threatened to
complain to Schwartz’s superior, Meir Grossman, one
of the owners of the JTA in New York, whereupon
Schwartz retorted by letter that Kischs reprimand,
besides being insulting, was pointless, as he (Schwartz)
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had been given sole authority as editor of the Bulletin,
In addition, Schwartz asserted, as a good Zionist he.
had attempted to cooperate with Kisch, but drew the
line at being treated as if he were a functionary of the
Zionist Executive. He was an independent journalist,
he emphasized, and proud of his profession. The STA,
he further noted, was not a propaganda office for the
Zionist Executive. He himself would always be sensitive
to the interests of the Jewish national cause, but this
consideration would reflect the dictates of his own
conscience and he would reject censorship from any
establishment source out of hand. In order to establish
an ongoing working relationship with the Jewish press,
he suggested that Kisch invite the leading Jewish editors
for a briefing and an exchange of views from time
to time, which would facilitate overall agreement on
how best to present the Zionist cause in the press.
Schwartz also proposed that in order to improve the
relationship between the two of them specifically, Kisch
arrange that Schwartz receive the daily information that
was conveyed by the Zionist Executive to other major
editors, and that Kisch brief Schwartz periodically on
major issue so that together they could review what
was suitable for publication.

Not only was Kisch unmoved by Schwartz’s statement
of position, he dispatched a complaint about him to
the Zionist Executive in London to the effect that
Schwartz, as the local representative of the JTA,
refused to accede to any of the instructions issued by
Kisch, even on the most sensitive political issues, and,
moreover, had attacked Kisch in a letter on this subject.
Schwartz, learning of the dispatch of this complaint,
sent a letter of his own to the Zionist Executive in
London in March 1924, asserting that while he had
always assented to requests by Kisch and other Zionist
officials regarding publication or withholding of specific
items that were important from the Zionist perspective,
he rejected Kisch’s demand in principle to impose a
priori censorship, and had therefore suggested periodic
meetings with the leading journalists in the interest of
coordination,

No conclusive resolution to this flare-up is on
record, although clearly both parties were aware
that a symbiosis between the press and the Zionjst
establishment was essential in the interest of the
Jewish national cause. Had this episode taken
place after the establishment of the state, it would
not have had particular significance, as conflicts
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between journalists and governmental authorities are
commonplace everywherc, But during the pre-state
period, the pational struggle waged by the Jewish
population in Eretz Yisrael against a foreign, hostile
government outweighed the consideration of freedom
of the press in the public mind. For an independent
fournalist such as Shalom Schwartz, however, the
danger of subverting the basic norm of freedom of the
press in the heat of the struggle for nationhood was
of primary concern both for the present and for the
future character of society, and he was resolved not

to submit to the dictates of the establishment on this
issue. _

In the event, Kisch in fact struck a blow for the
freedom of the Hebrew press in the yishuv when
he lodged his complaint with the Zionist Executive
in London. That body, in sidestepping the conflict,
signaled its recognition that for all the importance of
the Zionist issue, there were limits to the pressure that
could be put on the press, and, moreover, that the
Zionist press constituted a prime asset in advancing
Zionist goals and must be respected as such.

A JEWISH BROADCASTER IN THE
SERVICE OF NAZI RADIO / Eytan Almog

Nazi radio bradcasts in Afrikaans were directed toward
the Union of South Africa from April 1939 onward
with the aim of provoking racial tension as well
as anti-Jewish and anti-British sentiment there, and
ultimately the disintegration of the country, thereby
jeopardizing British, and later Allied, interests.

The prime minister, General Smuts, favored
supporting the British war effort, and at a Union Party
convention in early September 1939 proposed adopting
such a policy. Meanwhile, however, South African
appeals to the British Ministry of Information and
the BBC to initiate special jamming procedures against
German propaganda in Afrikaans were rejected in line
with an official no-jamming policy. The South African
government then took the extreme step of investigating
the background of the Afrikaans announcer for the

Nazis, disclosing that he was Sydney Erich Holm, age
32, a native of South Africa whose mother was Jewish
and the daughter of a German Jewish rabbi. The
zealous Afrikaans announcer for the Nazis, therefore,
was a Jew, which was unacceptable to the Germans, in
addition to his being a traitor both to his own country
— South Africa — and to his Jewish roots.

Nevertheless, the British propaganda authorities
apparently “censored” the South African report on
him, and a Reuters report of October 30, 1939,
quoting the South African press, referred simply to “an
Afrikaans employee™ without mentioning his name or
his background, probably in order to avoid anti-Semitic
backlash in South Africa or elsewhere. By early
November 1939, Smuts gained his party’s support for
South Africa to join the Allied war effort.

IMPORTING AN EDITOR FOR “DAVAR™:
A LITTLE-KNOWN CHAPTER IN THE
HISTORY OF THE ISRAELI PRESS / Mordecai Naor

With the accession of Israel’s first elected government
in the spring of 1949, Zalman Rubashov-Shazar, editor
of the labor movement daily, Dawvar, took up the
post of minister of education and culture, leaving
the country’s most popular morning paper, which was
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considered the government’s mouthpiece, without an
editor. Following a discussion held on April 3, 1949,
the leadership of Mapai, then the ruling party, decided
to “import” Hayim Greenberg, a distinguished editor,
publicist and leader of the socialist Zionist movement




in the United States, then 60 years of age, as editor of
Davar. The discussion, on record in the Labor Party
archive at Beit Berl, Israel, reflects various topics that
were typically of concern to the political party press
then, as well as the sharp rivalry between the Mapai
and Mapam parties. Some of the participants in the
discussion are no longer well known, while others, such
as Joseph Sprinzak, Pinhas Lubianiker (later, Lavon)
and Elizer Licbenstein (later, Livneh), held prominent
positions then and later on.

The possibility of a five-member editorial board
running the paper, rather than a single editor, was
considered. Ben-Gurion’s opinion on the guestion of
bringing in a newcomer to the country to fill the
vital position of editor was equivocal. He advocated
allowing Greenberg a period of adjustment to the
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Israeli environment before assuming this position. But
his view was overruled by the rest of the teadership,
which approved the decision regarding the new editor.
In addition, they decided to invite Gershon Agronsky,
editor of the Palestine Post, as managing editor. The
question of a possible conflict for Greenberg between the
Davar offer and his position as a member of the Jewish
Agency Executive in Jerusalem with responsibility for its
Education and Culture Department was also considered,
but the prevailing view was that the pressing needs of
the state, the Histadrut and the party superceded any
others.

In the event, Greenberg did not accept the offer,
and Davar was managed by a “collegium™ of editors
until 1954, when Hayim Shurer was appointed editor
in chief.

SMOKE GETS IN YOUR EYES: THE :
CIGARETTE WAR OF 1930 / Nehama Baroukh

A look at newspapers of 60 years ago or more shows
that press campaigns conducted by advertising and
public relations persons on behalf of their clients did
not originate in our day. One example is the “cigarette
war” that was waged in a newspaper in Fretz Yisrael,
Do’ar Hayom (*The Daily Mail™), in 1930,

The two main protagonists were Maspero Brothers
and Moses & Vaskavitch (later, Dubek). The latter
repeatedly emphasized that their products were made
in Israel, while the former, Jerusalem Sephardim who
also catered to the Arab market, gave Arabic names
to some of their brands. The campaign began in late
1929 with standard ads praising the quality of the
tobacco and touting the manufacture’s popularity, but
these soon made way for more creative efforts, such
as a page one Maspero ad on January, 28, 1930, in
newsflash style;

THE SOUTH POLE
(telegram)
Patagonia, 28 December
A report from the Sandwich Islands announces that

Admiral Byrd spotted a box of Amir cigarettes through
his telescope when he passed over the South Pole.

And:

WHEN THE MESSIAH COMES
everyone will get Maspero cigarettes free. Meanwhile,
the prices are:

Amir 27 40 mills
Malukhi 27 15 mills
Lauf 27 25 mills
Aviy 27 20 mills

The war was resumed several months later, although
it did not reach the creative heights attained previously.
Maspero continued to lead in this area, even drawing
upon the Bible for inspiration on August 13, 1930:

The righteous will flourish like a paim tree (TAMAR)
and grow like a cedar of Lebanon...

Which means:

The soul of a single righteous man outweighs the
whole world, and a single Tamar cigarette outweighs
all the other cigarettes in the world.
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